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CURRENT EVENTS. 





Tue vacancy in the United States Supreme 
Court still remains unfilled. It is not likely 
that the President finds the task of selecting 
a fitting successor to the late Stanley Mat- 
thews an easy one, though the responsibility 
involved in a choice is so great that hurried 
action is neither desirable nor expected. The 
impression seems to prevail that an Ohio man, 
or at least a resident of the Sixth Judicial 
Circuit, will be appointed. That State is now 
left without a representation in the supreme 
court for the first time in sixty years. John 
McLean, who was appointed by Jackson in 
1821, served until 1861, and was succeeded 
by Noah H. Swayne, who was given Salmon 
P. Chase as a colleague in 1864, and Morri- 
son R. Waite upon Chase’s death, in 1873. 
Swayne retired in 1881, and was succeeded 
by Matthews. 

Chief Justice Horton,‘of Kansas, has writ- 
ten, suggesting the eminent qualifications of 
United States Circuit Judge David J. Brewer, 
and zealous friends East and West are 
mentioning the name of Henry Hitchcock, 
Esq., of St. Louis. Outside of the local pride 
which people of this locality would naturally 
feel in the selection of the latter gentleman, 
all who know him will testify to his profound 
legal ability, eminent scholarly attainments, 
incorruptible integrity and fearless honesty. 





——— 


Tue judges of the Supreme Court of In- 
diana evidently feel that they sufficiently earn 
their salaries by hearing, considering and de- 
ciding the cases that come before them, with- 
out attending to the work of preparing the 
silabi of opinions rendered by them. At least 
they refuse so to do, on the petition of the 
reporter for that court, who calls their atten- 
tion to a recent act of the legislature, requir- 
ing such work of them. The court holds 
that this is an unconstitutional requirement, 
and say they will not obey it. They find 
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ample reason for their refusal. First, that 
the legislature cannot impose ministerial du- 
ties upon the court. Second, that the legisla- 
ture cannot add duties to those devolved 
upon the judges by the constitution. Third, 
the legislature cannot, in violation of the 
constitutional inhibition, authorize the judges 
to discharge the essential duties of the re- 
porter. Judges cannot be required to per- 
form any other than judicial duties. The 
preparation of the silabi is an essential part 
of the reporter’s work. Head-notes may be 
copyrighted, but the opinions of the court 
cannot be. The work is essentially and in- 
trinsically ministerial, and therefore cannot 
be performed by the judges of the court. 

The immense advantage which the court 
has, in a controversy of this sort, with the 
legislature, is at once apparent and is equal 
to that possessed by the Mikado’s prime min- 
ister, Poo Bah, who held all the offices of 
State, and as Chancellor of the Exchequer, 
found it his duty, as it suited his convenience, 
to overrule a law which, as Lord High Ad- 
miral, it was his duty to execute. The only 
way for the Indiana legislature to enact and 
enforce the objectional statute is for them to 
adopt a suggestion made to Poo Bah, as Lord 
High Admiral, to enable him to circumvent 
himself as Chancellor of the Exchequer, 
‘*come over here where the Chancellor can’t 
hear us.’’ The Indiana legislature might go 
somewhere where the supreme court can’t 
hear them. 





A victory for what is known as the police 
power of a State has recently been recorded 
in the decision by Judge Wallace, of the 
United States Circuit Court, in the suit brought 
by the Western Union Telegraph Company 
against the New York Board of Electric Con- 
trol. The latter ordered the company to re- 
move its poles and wires on certain streets, 
and to place the same underground. The 
company refused to obey this order, and the 
poles were directed to be cut down. The 
company applied for an injunction to pre- 
vent the cutting down of the poles, on the 
ground that it was engaged in interstate 
commerce, and that the order amounted to 
such a regulation of commerce as congress 
alone was competent to make, and interfered 
with the privilege granted to the company by 
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the act of congress, to ‘construct and operate 
lines of telegraph over and along post roads 
in the United States. 

The grounds upon which Judge Wallace 
based his decision refusing the injunction are 
interesting. There is, of course, no doubt, 
under the recent decisions of the Federal 
courts of last resort that telegraph companies 
are like railway companies—instruments of 
commerce; that, being instruments of com- 
merce, they are subject to the regulating 
power of congress in respect to their inter- 
state business, and that it isthe duty of con- 
gress and the courts to see to it that inter- 
course and the transmission of intelligence be- 
tween the States by means of the telegraph are 
not obstructed or unnecessarily encumbered 
by State or municipal legislation. This doc- 
trine is clearly recognized by Judge Wallace 
is his decision. He decided further that the 
streets of New York City are post roads within 
the meaning of the act of congress giving 
telegraph companies the right to construct 
and operate telegraph lines ‘‘over and along”’ 
such roads. The fact that persons and cor- 
porations are engaged in interstate commerce 
and enjoy grants from the United States, does 
not, however, place them beyond the opera- 
tion of the laws and police regulations of the 
State in which they reside or carry on their 
business, and it is only when local regula- 
tions incapacitate or unreasonably impede 
them in the exercise of their federal priv- 
ileges or duties that such regulations invade 
the national jurisdiction. 

Judge Wallace holds that the privileges to 
maintain telegraph lines ‘‘ over and along’’ 
post roads, does not exclude reasonable reg- 
ulations by the State respecting location and 
mode of construction, and is not invaded by 
the requirement that the wires be placed in 
conduits underground. In short the regula- 
tion complained of by the company falls 
within the class of police regulations which 
local authorities are competent to impose. It 
may, indeed, be said with truth that the reg- 
ulation falls more clearly within the limits of 
the police power than many which have hith- 
erto been held by the federal courts to lie 
within that province. The subject matterin- 
volved concerns more immediately the public 
safety than, for example, that involved in the 
oleomargarine cases, and it,not strange that, 
with the decisions of the Federal Supreme 


is 





Court in those cases in mind, Judge Wallace 
should have held the regulation to be reason- 
able and one within the power of the State to 
impose. 








NOTES OF RECENT DECISIONS. 





Tue Supreme Court of the United States 
went exhaustively into the question of the 
power of a common carrier to exempt itself 
from liability for loss occasioned by negli- 
gence, in Liverpool & G. W. Steam. Co. v. 
Phenix Ins. Co., 9 S. C. Rep. 469. The court 
reaffirm and apply to carriers by water the 
rule in Railroad Co. v. Lockwood, 17 Wall. 
357, that an express stipulation by any com- 
mon carrier for hire, in a contract of carriage, 
that he shall be exempt frum liability for losses 
caused by the negligence of himself or his 
servants, is unreasonable and contrary to the 
public policy, and consequently void. Ex- 
press Co. v. Caldwell, 21 Wall. 264; Rail- 
road Co. v. Pratt, 22 Wall. 123; Bank v. 
Express Co., 93U. S. 174; Railway Co. v. 
Stevens, 95 U. S. 655; Hart v. Railroad Co., 
112 U. S. 331; Insurance Co. v. Transpor- 
tation Co., 117 U. S. 312; Inman v. Railroad 
Co., 129 U. S. 128. It was argued also, that 
law of New York, the lex loci contractus, was 
settled by recent decisions of the court of 
that State allowing a carrier to stipulate for 
exemption from all liability for negligence, 
citing therefor Mynard v. R. R. Co., 71 N. Y. 
180; Spinetti v. Steamship Co. ‘80 N. Y. 71. 
But to this, the court says the United States 
courts are not bound by the decisions of the 
State courts. It was argued by appellant 
that this contract, to be performed upon the 
high seas, should be governed by the general 
maritime law, and that by that law such stip- 
ulations are valid. Tothis the court found 
two answers: ist. That there is not shown 
to be any such general maritime law. 2d. 
The general maritime law is in force in this 
country so far only as it has been adopted by 
general usage, and no rule of the maritime 
law concerning the validity of such a stipula- 
tion has ever been adopted in the United 
States. 

But it was also argued that as the contract 
was to be chiefly performed on board of a 
British vessel, and to be finally completed in 
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Great Britain, the case should be determined 
by the British law, and that by that law the 
clause of exemption from liability was valid. 
The court discuss this contention at consider- 
able length, and cite many authorities to 
show: lst. The law of Great Britain being 
the law of a foreign country must be pleaded 
and proved. Church v. Hubbart, 2 Cranch, 
187; Ennis v. Smith; 14 How, 400; Dainese 
v. Hale, 91 U. S. 13; Pierce v. Indseth, 106 
U. S. 546; Lloyd v. Guibert, L. R. 1 Q. B. 
115; Hanley v. Donoghue, 116 U. S. 1; Re- 
naud v. Abbott, Zbid. 277; Lamar v. Micon, 
112 U. S. 452, and 114 U. S. distinguished. 
2d. That, though the stipulation in question 
would be valid according to the law of Great 
Britain, (see Taubman v. Pac. Co. 26 Law 
T. (N. S.), 704; Steel v. Steamship Co. L. 
R. 3 App. Cas. 73; Railway Co. v. Brown, 
L. R. 8 App. Cas. 703), yet that the general 
rule established ex comitate et jure gentium is 
that the place where the contract is made is 
to be considered in expounding aad enforcing 
the contract. Nav. Co. v. Shands, 3 Moore P. 
C. (N. S.), 272; Lloyd v. Guibert, 6 Best & 
S. 100; Bank v. Nav. Co., L. R. 9 Q. B. Div. 
118; Watts v. Camors, 115 U. S. 353; Mor- 
gan v. Railroad Co., 2 Woods, 244; Hale v. 
Nav. Co., 15 Conn. 538 ; Dyke v. Railway Co. 
45 N. Y. 113; McDaniel v. Railway Co., 24 
Iowa, 412; Penn. Co. v. Fairchild, 69 Ill. 
260; Brown v. Railroad Co., 83 Pa. St. 316; 
Curtis v. Railroad Co., 74 N. Y. 116, all re- 
viewed at length and discussed,and the conclu- 
sion reached that according to the great pre- 
ponderance, if not the uniform concurrence, 
of authority, the general rule that the nature, 
the obligation, and the interpretatiou of 
a contract are to be governed by the 
law of the place where it is made, unless 
the parties at the time of making it have 
some other law in view, requires a con- 
tract of affreightment, made in one coun- 
try between citizens or residents thereof, 
and the performance of which begins there, 
to be governed by the law of that country, 
unless the parties, when entering into the 
contract, clearly manifest a mutual intention 
that it shall be governed by the law of some 
other country, and that there does not appear 
to be anything in either of the bills of lading 
in the present case tending to show that the 


contracting parties looked to the law of En- 





gland, or to any other law than to the place 
where the contract was made. 





An important question arrising out of the 
consolidation of railroad companies came be- 
fore the Supreme Court of Indiana, in Louis- 
ville, N. A. &C. R’y Co., 20 N. E. Rep. 482. 
There a railroad company went entirely out 
of existence by being consolidated with 
another company, and a creditor having a 
statutory lien on the old company proceeded 
against its successor. The questions were: 
lst. Whether its successor, the appellant, 
became liable, so that a judgment for the 
amount of plaintiff’s claim was properly ren- 
dered against it? 2d. If it did become liable, 
can an order directing the sheriff to sell all of 
its property within the State of Indiana be 
maintained? To the first the court answer 
in the affirmative. To the second the answer 
is in the negative, though itis held that as long 
as the debt remains unpaid the lien obtained 
against the old company afforded a basis for 
the exercise by the equity court of its juris- 
diction to coerce payment. The court says: 


According to the established rule of the common 
law, which controls the current of modern authority, 
the franchises of a corporation — mere incorporeal 
hereditaments—were not subject to seizure and sale 
upon execution, in the absence of express statutory 
provisions authorizing the sale and prescribing the 
method of transfer. It follows as a natural sequence 
that lands, easements, or things essential to the ex- 
istence of the corporation and the execution of its cor- 
porate duty, and without which its franchise would be 
of no pratical use, cannot be levied upon and sold on 
execution at law, so as to detach them from the fran- 
chise, and thus destroy its use. Railroad Co. v. State, 
105 Ind. 37,4 N. E. Rep. 316; Ammant v. President, 
etc., 13 Serg. & R. 210; Baxter v. Turnpike Co., 10 Lea, 
438, 4 Am. & Eng. Corp. Cas. 134; Herm. Ex’ns, 561. 
Thus it has been said, in effect, that the franchises and 
corporate rights of a company, and the means which 
are necessary to enable it to maintain its existence and 
subserve the objects and purposes of its creation, are 
incapable of being granted away or transferred by any 
act of the company, without express authority, or by 
any adverse process against it. Canal Co. v. Borham, 
9 Watts & S. 27. Gue v. Canal Co., 24 How. 257; 
Draw Bridge Co. v. Shepherd, 21 How. 112. In a re- 
cent case, in which it appeared that a contractor had 
recovered a judgment against a railroad company, un- 
der which the “right of way to the railroad, so far as 
the right of way has been obtained, and all appurten- 
ances belonging to said railroad,” were sold by the 
sheriff, and conveyed to the purchaser, the Supreme 
Court of the United States held the sale void, saying, 
in effect, that the company had no estate in its right of 
way capable of being sold on execution on a judgment 
at law, apart from its franchise to own and operate a 
railroad; that what the company acquired was merely 
ap easement in the land to enable it to discharge its 
functions of making and maintaining a public high- 
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way, the fee of the soil remaining in the grantor. 
Moreover, the court said, in substance, that it would 
be clearly violative of the policy of the State under 
whose laws the railroad company had been organized 
to permit a private individual to seize and appropriate, 
by means of an execution sale, the right of way which 
had been acquired by the railroad company in pursu- 
ance of the purposes for which it was organized. 
Railroad Co. v. Doe, 114 U. S. 340; Freem. Ex’ns (2d 
ed.) § 179; Black vy. Railroad Co., 22 N. J. Eq. 130-399; 
Thomas v. Railroad Co., 101 U.S. 71; Stewart’s Ap- 
peal, 56 Pa. St. 413; Richardson v. Sibley, 11 Allen, 65; 
Foster v. Fowler, 60 Pa. St. 27. The plaintiff in the 
present case acquired a mere statutory lien upon so 
much of the road-bed as he had constructed. The 
statute provides that the lien may be foreclosed, but it 
makes no provision for the sale of the franchise, or of 
the road as an entirety, or of anything that would in 
effect destroy or impair the use of the franchise. The 
statutes regulating the construction and operation of 
railroads within the State plainly contemplate that the 
power to condemn lands and construct and operate 
railroads shall be confined to railroad corporations. 
There is no provision by which an individual citizen 
may condemn land for railroad purposes, nor is it con- 
templated that lands condemned and used for such 
purposes may afterwards be sold out on execution or 
by order of the court, and become the property of an 
individual, so long as the corporation is not dissolved, 
and continues in the use of its franchises and property. 
The statute, unlike that which authorizes railroad 
companies to execute mortgages on their property and 
franchises, gives the contractor a lien, and nothing 
more. As it appears in the present case that the debt 
remains unpaid, the lien affords the basis for the ex- 
ercise by a court of chancery of its flexible jurisdiction, 
to coerce payment of the debt. The legislature doubt- 
less deemed it the wiser course to leave the method of 
coercing payment in each case to the court, rather than 
to prescribe a method which might be suited toone case, 
and not to another. While the corporation is solvent, 
with property and officers and agents subject to the 
order and process of the court within the State, a court 
of chancery cannot be without expedients for coercing 
payment out of any money or property which the cor- 
poration itself might have applied to that purpose, 
In such a case, doubtless, a court of chancery would 
have the power to take possession of the corporate 
property by means of a receiver, and wind up the cor- 
poration, and sell its property. Upon that subject we 
decide nothing until a case arises. The conclusion of 
the whole matter in the present case is that the order 
of the circuit court directing the railroad to be sold as 
an entirety, together with all its franchises, privileges, 
and immunities incident thereto, was in excess of the 
power of the court. So far as cases relied on seem to 
support a contrary doctrine from that above enunciated 
they are not deemed applicable to the facts in the 
present case. Railroad Co. v. Lewton, 20 Ohio St. 401; 
Railroad Co. v. James, 6 Wall. 750. 


Tue misconduct of the jury in drinking in- 
toxicating liquors while deliberating on their 
verdict in criminal trials was considered by 
the Supreme Courts of California and Louis- 
iana, in People v. Lee Chuck, 20 Pac. Rep. 
719, and State v. Broussard, 5 South. Rep. 
647. The California court says: 

In some cases it has been held that for ajuror to take 





a drink of liquor during the trial was sufficient ground 
for granting a new trial. The case before us presents 
quite a different question. Here the trial had closed. 
The life of the defendant was in the hands of the jury. 
They were deliberating upon a question of the gravest 
consequence to the defendant, to society, and to them- 
selves. They had, up to the time of partaking of the 
liquors, failed to agree, and soon after agreed upon 
and returned a verdict that, if sustained, must send 
the defendant to the gallows. It seems to us that if 
the fact that the jury drank intoxicating liquors, with- 
out proof that it affected their minds, or the conclusion 
reached by them, could be held sufficient to set aside 
the verdict in any case, no stronger case than the one 
before us could be presented. We are of the opinion 
that where the proof of the drinking is clear and un- 
disputed, and that it was done while the jury were 
actually deliberating upon their verdict, in a capital 
case, a verdict of conviction should not be allowed to 
stand. This is our conviction, independent of author- 
ity, but the great weight of authority is to the same 
effect. People v. Gray, 61 Cal. 164, 183; Leighton v. 
Sargent, 31 N. H. 119; Brant v. Fowler, 7 Cow. 562; 
People v. Douglass, 4 Cow. 26; Wilson v. Abrahams, 1 
Hill, 207; Jones v. State, 13 Tex. 168; State v. Baldy, 
17 Iowa, 39; Ryan v. Harrow, 27 Iowa, 494; Davis v. 
State, 35 Ind. 496; State v. Bullard, 16 N. H. 139; 
Pelham v. Page, 6 Ark. 535; Gregg v. McDaniel, 4 Har. 
(Del.) 367. The respondent cites the following au- 
thorites not already referred to as opposed to the doc- 
trine that the mere fact that the jury drank intoxicating 
liquors is sufficient to set aside the verdict, without a 
showing that it did or might have affected the result: 
Pen. Code, § 1181, sudb. 3; People v. Williams, 24 Cal. 
31; People v. Brannigan, 21 Cal. 339; People v. 
Symonds, 22 Cal. 349; People v. Dennis, 39 Cal. 625; 
People v. Turner, Jd. 370; People v. Anthony, 56 Cal. 
397; People v. Lyle,4 Pac. Rep. 977; 1 Bish. Crim. 
Proc. § 999; State v. Caulfield, 23 La. Ann. 148; Davis 
v. People, 19 Ill. 74; Thompson’s Case, 8 Grat. 657; 
State v. Upton, 20 Mo. 398; Rowe v. State, 11 Humph. 
492; Roman v. State, 41 Wis. 312; Westmoreland v. 
State, 45 Ga. 225; Kee v. State, 28 Ark. 155; Russell v. 
State, 53 Miss. 382. We have given these authorities 
our careful! attention, and find that, while they support 
the general rule that misconduct of the jury should 
not avoid a verdict unless it appears to have injured 
the complaining party, in our judgment they do not 
shake the well established and salutary rule above laid 
down, when applied to a capital case, where the mis- 
conduct occurred while the jury were actually delib- 
erating upon their verdict. Itis urged upon us that 
the section 1181 Penal Code referred to sets forth and 
limits the kind of misconduct for which a new trial 
may be granted, and that to authorize the setting aside 
of the verdict it must affirmatively appear that a fair 
and due consideration of the case is prevented. Such 
a construction of the statute would compel a defend- 
ant,in every case of this kind, to show affirmatively 
that he had been actually injured by the misconduct 
complained of. None of the cases cited go to that ex- 
tent, and, if they did, we should not be inclined to 
follow them. That the jury in this case was guilty of 
misconduct we presume none will deny. The wrong- 
ful act committed was one the direct tendency and 
natural consequence of which was to affect their ca- 
pacity to perform their duties. Such being the nature 
of the misconduct complained of, and the act being 
committed at the most critical time in the trial, when 
a cool head and unclouded brain was so essential to the 
preservation of the rights of the defendant, to allow 
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the verdict to stand could not,in our judgment, be 
justified by any rule of law, reason, or justice. Ofthe 
many cases cited by respondent there is but one where 
the punishment was death, and in none of them was 
the liquor drank while the jury were deliberating upon 
their verdict. In most, if not all, of them, it is con- 
ceded that the act was reprehensible, and should be 
punished; but they say that as the act was committed 
ata time during the progress of the trial, when it 
affirmatively appeared that no injury could have re- 
sulted, the verdict should not be disturbed. * * * 
It must be conceded that Hare v. State, 4 How. (Miss.) 
187, supports the contention of the respondent, but the 
facts are so different that it should have little weight; 
and so far as it declares, in general terms, that to war- 
rant the setting aside of a verdict, and granting a new 
trial, upon the ground of misconduct of a jury, it must 
be either shown as a fact, or presumed as a conclusion 
of law, that injury resulted from such misconduct, it 
is not in harmony with the cases on the question be- 
fore us, nor does it coincide with our views on the 
subject, when applied to the circumstances of this case. 
The Louisiana court says: 

We are constrained to believe that the absorption of 
so much intoxicating liquor on empty stomachs, after 
a night of discomfort, by these two jurors, must have 
had an injurious effect on their minds, and that it was 
the immediate cause of the sickness which they then 
felt. Under the facts in the record, and in view of the 
amount of the intoxicating liquor imbibed by these 
two jurors, we have no hesitation in holding that they, 
at least, were notin a condition to exercise the cool 
and dispassionate judgment which the law expects of 
every juror in deliberating over a cause involving the 
life or the liberty of a fellow-being, and that, as a con- 
sequence, the accused has not had a trial by twelve 
men, “good and true,”’ as the law contemplates. We 
feel very confident that in thus ruling we make no 
departure from the line of jurisprudence under which 
it is settled that the verdict of a jury in a criminal 
cause is not to be vitiated by the mere fact that during 
their deliberations in a protracted trial the jury were 
allowed a moderate use of spirituous liquors as re- 
freshments or as a stimulant. State v. Caulfield, 23 
La. Ann. 148; State v. Dorsey, 40 La: Ann. It would 
be difficult to formulate any affirmative rule, or to pre- 
scribe an inflexible limit to the practice, and courts can 
dono more than to guard against excesses in deter- 
mining such questions. But the circumstances of this 
case disclose an outrageous abuse of the privilege 
which no court will sanction or tolerate, and which 
loudly calls for rebuke from any one who believes in a 
proper administration of justice, or in the solemnity 
of trials, in criminal causes. We have been at great 
pains to examine all the cases within our reach in 
whith the point was raised, with varying results, de- 
pending upon the gravity of the charge, and we feel 
mortified to see that our reports will contain the worst 
ease of its kind thus far to be found in the books. 
Proff. Jury, §§ 459-463. 








FOREIGN ASSIGNMENTS. 


1. General Rule as to the Transfer of Personal Prop- 
erty. 

. Comity of Foreign States in such Cases. 

. Comity Overruled by Positive Law or Public 
Policy. 

4. Where Preferences are made Contrary to Foreign 
Statutes. 

. Statutory Regulations, when not Applicable to 
Foreign Assignments. 

. In Case of Involuntary Assignments. 

. Exempt Property. 

. Assignment of Real Estate. 
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§ 1. General Rule as to Transfer of Per- 
sonal Property.—It is a familiar rule of the 
law, relating to the transfer of personal prop- 
erty, that the law of the domicile of the 
transferrer, or of the place where the transfer 
is made, will govern as to the mode and 
sufficiency of it; and, usually, if it be valid 
there, it will be valid everywhere. The law 
of the place*where a contract is made usually 
governs, not only as to its sufficiency and 
validity, but as to the legal rights and obli- 
gations of parties arising from it.’ If, how- 
ever, the contract is to be performed in an- 
other State or country, it is usually governed 
and construed according to its laws.? This 
doctrine is applicable, in general, to transfers 
of personal property by assignments in trust 
for the benefit of creditors. If the assign- 
ment is valid where made, it is usually valid 
everywhere; and if it embraces personal 
property situate in another State or country, 
it transfers and vests such property in the 
assignee, except where it would contravene 
some law of such State or country, or be 
mimical to public policy to give it that effect. 
And unless the assignment be void, or 
avoided, on such grounds, the assignee will 
take and hold such property, from the time 
such assignment takes effect in the State or 
country where it is made, as against the at- 
taching creditors of the assignor in any for- 

1 Story’s Confl. L. §§ 203-215, 340, 379-884, 410, 411; 
May v. Beud, 7 Cush. 15; Blake v. Williams, 6 Pick. 
286, 17 Am. Dec. 872; Smith v. Blatchford, 2 Ind. 184, 
52 Am. Dec. 184; Mendelhall vy. Galey, 18 Ind. 151; 
Jordan v. Thornton, 2 Eng. (Ark.) 224,44 Am. Dec. 
546; Hale v. New Jersey Nav. Co., 15 Conn. 539, 39 
Am. Dec. 398; Guillander v. Howell, 35 N. J. 657; 
Downer v. Cheseborough, 36 Conn. 30, 4 Am. Rep. 29. 

2 Larabee v. Talbott, 5 Gill (Md.), 426,46 Am. Dec. 
637; Wilcox v. Hunt, 13 Pet. (U. 8.) 378; Lee v. 
Selleck, 33 N. Y. 615; Hall v. Costello, 48 N. H. 176, 
2 Am. Rep. 207; Tillotson v. Tillotson, 84 Conn. 335; 


Pope v. Nickerson, 3 Story, 484; Hibernia Nat. Bk. v. 
Lacombe, 84 N. Y. 367, 38 Am. Rep. 518. 
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eign State or country.* The situs of personal 
property is said to follow the owner.* A 
distinction has sometimes been made in 
respect to the situs, between debts, choses 
in action or intangible property, and movable 
or tangible property.° A creditor assenting 
to an assignment is estopped from repudiating 
it.® 

§ 2. Comity of Foreign States in such Cases. 
—The laws of a State have no extraterritorial 
force—proprio jure, but, through the comity 
of foreign States or nations, such laws are 
sometimes respected, and the rights of parties 
resting upon them, enforced. This is the 
case, where they are not opposed by the laws 
of the foreign State or country, or at variance 
with its public policy, declared or otherwise, 
or prejudicial, in a legal sense, to the State 
or country or its citizens.’ 


8 Story’s Confl. L. § 332, 333, 379-390, 404-416; Shaffee 
v. Bank, 71 Me. 514, 36 Am. Rep. 345; Hanford v. 
Paine, 32 Vt. 442, 78 Am. Dec. 586; Moore v. Willett, 
35 Barb. 663; Kelly v. Ceapo, 45 N. Y. 86; Andrews v. 
Herriot,4 Cow. 508; Guillander v. Howell, 35 N. Y. 
657; Ockerman vy. Cross, 54 N. Y. 29, 40 Barb. 465; 
Warner v. Jaffery, 96 N. Y. 248; Speed v. May, 17 Pa. 
St. 91,55 Am. Dec. 540; Law v. Mills, 18 Pa. St. 185; 
May v. Breed, 7 Cush. 15, 54 Am. Dec. 700; Theoeret 
v. Jenkins, 7 Mart. (La.) 315; Richardson v. Leavitt, 1 
La. An. 48,45 Am. Dec. 90; Chewing v. Johnson, 5 
La. An. 678, 52 Am. Dec. 610; Askew v. La Cygne 
Exe. Bk., 83 Mo. 366,53 Am. Rep. 590; Gatewood v. 
Whitlock, 9 Fla. 86, 76 Am. Dec. 607; Mills v. Kerneg- 
ban, 56 Ga. 155; Johnson v. Sharp, 31 Ohio St. 611, 27 
Am. Rep. 529; Shortwell v. Jewett, 9 Ohio 180; Fuller 
v. Steiglitz, 27 Ohio St. 355, 22 Am. Rep. 312; Gregg v. 
Sloan, 76 Va. 497; Whipple v. Thayer, 16 Pick. 25, 26 
Am. Dec. 626; May v. Wanemacher, 111 Mass. 202; 
Atherton v. Ives, 20 Fed. Rep. 890; Bank v. Earle, 13 
Pet. 519; Caskie v. Webster, 2 Wall. Jr. 181; Green v. 
Van Buskerk, 7 Wall. 139; Black v. Zacharie, 3 How. 
(U. 8.) 188; Rosenthall v. Mastin Bank, 17 Blatch. 323; 
Lane v. Lavillian, 4 Ark. 76,37 Am. Dec. 769; Koster 
v. Meritt, 32 Conn. 249; Clayton v. Clayborn, 42 Conn. 
351; Smith v. Blatchford, 2 Ind. 184, 52 Am. Dec. 504. 

4Story’s Confl. L. §§ 379, 383, 384; Andrews v. 
Herriot, supra; Speed v. May, supra; Succession of 
Alice Packard, 9 Rob. (La.) 488, 41 Am. Dec. 341. 

5 People v. Commissioners, 28 N. Y. 224; Speed v. 
May, supra; Caskie v. Webster, 2 Wall. Jr. 131. 

6 Chaffee v. Bank, 71 Me. 514, 36 Am. Rep. 345; Clay 
vy. Smith, 3 Pet. (U. 8.) 411; Bodley v. Goodrich, 7 
How. (U. 8.) 276; Horsey vy. Chew, 3 Cent Rep. (Md. 
1886) 879. 

7See Ante,§ 1; Burrill on Assignments, 202-309; 
Story’s Confl. L. §§ 7-38, 240, 390, 464, 512; Saunders v. 
Williams, 5 N. H. 213; Dunlap v. Rogers, 47 N. H. 
281; Hanford y. Paine, 32 Vt. 442, 78 Am. Dec. 586; 
Ward v. Morrison, 25 Ot. 595; Greenwood v. Curtis, 6 
Mass. 378; May v. Breed, 7 Cush. 15, 54 Am. Dec. 700; 
Whipple v. Thayer, 16 Pick, 25, 26 Am. Dec. 626; 
Fall River Iron Works v. Ceoade, 15 Pick. 11; Ante, § 
1; Means v. Hapgood, 19 Pick. 105; Ingraham vy. 
Geyer, 13 Mass. 146; Dehm y. Foster, 4 Allen, 553; 
Edgerly vy. Bush, 81 N. Y. 199; Hoyt v. Thompson, 19 





§ 3. Comity Overruled by Positive Law or 
Public Policy.—The courtesy or comity of a 
State or nation, which regards the laws of a 
foreign one, and gives them an extraterri- 
torial force, may be overruled by positive 
law, or by public policy. This public policy 
may or may not be declared by the statutes 
of the State or country. What is injurious 
to the State or its citizens, and therefore 
against public policy, in such cases, should, 
perhaps, be the subject of positive legisla- 
tion, and not left to the discretion of the 
courts.® It is a general rule of law that the 
voluntary transfer of personal property is to 
be governed everywhere by the law of the 
owner’s domicile.? And this rule proceeds 
on the fiction of law that the domicile draws 
to it the personal estate of the owner 
wherever it may happen to be. But it has 
been held that this fiction is not of universal 
application; and it yields whenever it is nec- 
essary for the purposes of justice that the 
actual situs of the thing should be examined, 
and always yields when the law and policy of 
the State where the property is situated have 
prescribed a different rule of transmission 
from that of the State where the owner lives."° 
In this case the facts were as follows: On 
March 1, 1881, W, aresident of New York, 
made a general assignment for the benefit of 
creditors to the plaintiff, at which time W 
owned personal property situate in two 
counties in Pennsylvania. The assignment 


N. Y. 207; Slater v. Carroll, 2 Sandf. Ch. 573; Willets 
v. Waite, 25 N. Y. 577; Alwood v. Protective Ins. Co., 
14 Cony. 555; Upton v. Hubbard, 28 Conn. 275; Fuller 
v. Steiglitz, 27 Ohio St. 355,22 Am. Rep. 312; Fox v. 
Adams, 5 Green]. 245; Frazier v, Fredericks, 24 N. J. 
162; Walters v. Whitlock, 9 Fla. 86, 76 Am. Dec. 607; 
Milne v. Morton, 6 Binn. (Pa.) 353; Lane v. Mills, 18 
Pa. St. 85; Witson Carson, 12 Md. 54; Johnson v. 
Sharp, 31 Ohio St. 611, 27 Am. Rep. 529; Wieder v. 
Maddox, 66 Tex. 372,59 Am. Rep. 617; Huth vy. Bank, 
4 B. Mon. 423; Thevert v. Jenkins, supra; Brashear v. 
West, 7 Pet. 608; Harrison y. Sterry, 5 Cranch, 289; 
post, § 3; Smith v. Chic. & N. W. R. Co., 28 Wis. 267; 
Forbes v. Seannell, 13 Cal. 241; Bohlen v. Cleveland, 5 
Mason, 174. 

8 Story’s Confl. L. § 390; Whart. Confl. L. § 353. See 
also Zepsey v. Thompson, 1 Gray, 243; Ingraham y. 
Geyer, 13 Mass. 145; Fox vy. Adams, supra; Varnum 
v. Camp, supra; Rice v. Courtis, 32 Vt. 40, 78 Am. 
Dec. 597; Bishop v. Holcomb, 10 Conn. 444; Guillander 
v. Howell, 35 N. Y. 657; Oliver v. Townes, 14 Mart. 
(La.) 97; Bryan v. Bresbin, 26 Mo, 423,72 Am. Dec. 
218; Leroy v. Crowningshield, 2 Mason, 157; Green v. 
Van Buskirk, 7 Wall. 139; Pierce v. O’Brien, 129 
Mass. 314, 37 Am. Rep. 360. 

9 Ante, § 1. 

10 Earle, J., in Warner v. Jaffray, 96 N. Y. 248. 
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was recorded in one of those counties on the 
18th, and in the other on the 19th day of 
March 1881. On the day of the execution of 
the assignment, but after its delivery to the 
assignee, the defendants who were creditors 
of W, and residents of New York, without 
actual notice of the assignment, commenced 
actions against the assignor in Pennsylvania, 
and by virtue of attachments issued therein, 
the property situate in that State was levied 
upon. At the time the assignment was made 
a statute of Pennsylvania, regulating such 
assignments, provided, among other things, 
that an assignment of property situate in that 
State, made by a person not a resident 
therein, may be recorded in any county 
where the property is situated, and shall take 
effect from and after its date, ‘‘provided 
that no bona fide purchaser, mortgagor, or 
creditor having a lien thereon before the 
recording in the same county, and not having 
previous actual notice thereof, shall be af- 
fected or prejudiced.’’ The action was 
brought to restrain the defendants from 
further proceeding under the attachment. 
The court held that as the defendants ac- 
quired valid liens on the property in Penn- 
sylvania, prior to the recording of the as- 
signment in that State, those liens were saved 
from the operation of the assignment; that 
the laws of New York, did not follow the 
defendants into Pennsylvania, and that they 
had the same right to enforce payment of 
their claims out of their debtor’s property 
found there, as a resident debtor had, and 
that the action was not maintainable. The 
atatute of Pennsylvania, prescribed the mode 
of making foreign assignments effective in 
that State, and the positive law of that State 
could not be controlled by the law of a for- 
eign State. In such a case the law of the 
actual situs governs.'! Where an assignment 
was made in Maryland, of all the estate and 
effects of the assignor, in trust for the benefit 
of his creditors, and valid there, it was held 
that it did not operate to transfer property 
of the assignor situate in Pennsylvania, so ag 
to prevent an attachment of it by a non-resi- 


Green v. Van Buskirk, 7 Wall. 139, 34 
Barb. 457; Hervey v. Locomotive Works, 93 U. S. 664; 
People v. Commissioners, 23 N. Y. 224; People v. 
Smith, 8&8 N. Y. 576; Ockerman v. Cross, 54 N. Y. 29, 
40 Barb. 465; Edgerly v. Bush, 81 N. Y. 199; Hibernian 
Nat. Bk. v. Lacomb, 84 N. Y. 367,38 Am. Rep. 518; 
Story’s Confl. L. § 388. 





dent creditor of the assignor, the assignment 
not having been recorded in that State, as 
required by law, previous to such attach- 
ment.” A voluntary assignment in Massa- 


chusetts, at common law, without considera- 
tion, is, it seems, void, except so far as it 
may be assented to by the creditors; and 
such an assignment would not protect the 
assigned property against an attaching cred- 
itor.“ And the assent of creditors will not 
be presumed.“ And a voluntary assignment 
for the benefit of creditors made in a State, 
which if made in Massachusetis, would be 
void for want of consideration, would be in- 
effectual to transfer property in that State 
so a8 to protect it against an attaching non- 
assenting creditor of the assignor residing in 
that State, although the assignment be valid 
in the State where made.” Such an assign- 
ment would appear to be valid there as 
against attaching creditors residing in other 
States. In Massachusetts, it has also been 
held that, a general assignment executed in 
Pennsylvania, in trust for such creditors as 
should within four months release all their 
claims against the assigner, was invalid as 
to a creditor, resident of Massachusetts, as 
such a provision would avoid an assignment 
made there.” And it may be observed that 
if an assignment is repugnant to the positive 
law of a foreign State, where the assigned 
property is at the time, it will be invalid as 
to creditors there.* 

§ 4. Where Preferences are made Contrary 
to Foreign Statutes.—When a general assign- 
ment for the benefit of creditors, is made 


12 Phelon v. Barnes, 50 Pa. St. 230. See also Blake 
v. Williams, 6 Pick. 286, 17 Am. Dec. 372; Abraham v. 
Plestro, 3 Wend. 538, 20 Am. Dec. 738; Johnson v. 
Hunt, 23 Wend. 86; Hoyt v. Thompson, 5 N. Y. 320; 
Steel v. Goodwin, 4 Cent. Rep. (Pa. 1886) 659; Pierce 
v. O’Brien, 129 Mass. 314,37 Am. Rep. 360; Smith’s 
Appeal, 104 Pa. St. 381. 

13 See Edwards v. Mitchel, 1 Gray, 239; May v. 
Wanemacher, 111 Mass. 205. See also in Maine: 
Chaffee v. Bank, 71 Me. 514, 36 Am. Rep. 345. 

14 Russell v. Woodward, 10 Pick. 408. 

Pierce v. O’Brien, 129 Mass. 314,37 Am. Rep. 360. 
See also Zipsey v. Thompson, supra; Swan v. Crafts, 
124 Mass. 453; Osborn v. Adams, 18 Pick. 245; Brad- 
ford v. Lappan, 11 Pick. 76; Fall Riv. Iron Works v. 
Crody, 15 Pick. 11. 

16 Whipple v. Thayer, 16 Pick. 25,26 Am. Dec. 626; 
Wales v. Alden, 22 Pick. 245; May v. Wanemacher, 
111 Mass. 209; Richardson v. Forepaugh, 7 Gray, 548. 

11 Ingraham v. Geyer, 13 Mass. 146. 

18 Ante, § 1, 2; See also Chaffee v. Blatchford, 13 
Cent. Rep. (Dist, Columbia, 1838) 183; Varnum vy. 
Camp, 13 N. J. L. 326. 
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with preferences authorized by the law of the 
State where it is made, but prohibited by the 
law of the State where the assigned property, 
or a portion of it, is situate at the time, the 
authorities are quite uniform in holding that 
such an assignment will not vest such prop- 
erty in the assignee as against an attaching 
creditor of the assignor residing in such for- 
eign State. Thus where a general assignment 
for the benefit of creditors was made 
in New York, giving preferences to 
creditors, which was authorized in that 
State, and a portion of the assigned 
property was at the time situated in 
New Jersey, where assignments with pref- 
erences were prohibited, and subsequently 
and before the assignee had come into the 
actual possession of such property in the 
latter State, it was there taken under a for- 
eign attachment at the suit of a creditor of 
the assignor and sold; ina suit by the as- 
signee in New York, for a conversion of such 
property it was held, that no title to the same 
passed to the assignee by virtue of such as- 
signment, and that the property was subject 
to the attachment.” In the case of Bryan v. 
Brisbane,” supra, it was held in Missouri, 
that an assignment of property for the benefit 
of creditors made in Minnesota, containing 
preferences in favor of certain creditors 
designated therein, and valid there, was not 
valid as against an attaching creditor, as to 
the assigned property situate in Missouri, 
who had taken the property there by virtue 
of the attachment, subsequent to the assign- 
ment, but before notice thereof.*' But see, 
where the rule seems to be somewhat qual- 
ified, especially, where the assignee has c »me 
into the actual possession of assigned prop- 
erty in the foreign State before an attach- 
ment of the same.” If an assignment for 


19 Guillander v. Howell, 35 N. J. 657. See also Bryan 
v. Brisbane, 26 Mo. 423,72 Am. Dec. 219; Varnam v. 
Camp, 1 Green (N. J.) 326, 26 Am. Dec. 476; More v. 
Bonnell, 2 Vroom, 90. 

2% Supra. 

21 See also Story’s Confl. L. § 388; Brown v. Knox, 6 
Mo. 306; Thurston v. Rosenfield, 42 Mo. 474; Bentley 
v. Whittemore, 4 E. C. Green, 462; Zepsey v. Thomp- 
son, 1 Gray, 248; Boyd v. Rockford Mills, 7 Gray, 400; 
Van Winkle v. Armstrong, 4 Cent. Rep. (N. J. 1886) 53. 

22 Richardson v. Leavitt, 1 La. An. 430,45 Am. Dec. 
90; United States v. Bank, 8 Robinson, 262; Oliver v. 
Townes, 14 Martin (La.), 98; Dundas v. Bowler, 3 
McLean, 397; Bank v. Wood, 14 La. An. 554; Maberry 
v. Shisler, 2 Harr. (Del.) 349; Kitchen v. Reinskey 42 
Mo. 427. 





the benefit of creditors is valid in the State 
where made, and embraces choses in action, 
an action may be brought and maintained 
thereon by the assignee in a foreign State or 
country, although the assignment would have 
been void if executed there. This would be 
in accordance with general principles of 
comity.” 

§ 5. Statutory Regulations, when not Ap- 
plicable to Foreign Assignments.—In New 
York, and various other States, it has been 
held that statutes regulating assignments of 
personal property for the benefit of creditors 
and prescribing the mode of execution 
thereof, apply to and regulate such assign- 
ments as are made and executed within the 
State by citizens thereof, and not to those 
made in a foreign State or country in ac- 
cordance with its laws. Thus, it has been 
held in New York, that a voluntary assign- 
ment by a debtor residing in Canada, valid 
there, and embracing personal property in 
New York, where the assignee subsequently 
took actual possession of the same, vested 
such property in the assignee as against an 
attachment at the suit of a creditor of the 
assignor, residing in New York, subsequently 
issued, and by virtue of which such property 
was taken, although the directions of the 
statute of New York relating to assignments 
for the benefit of creditors, were not observed 
in making the assignments. Such regulations 
were held to apply to assignments made in 
New York, and not to those made in other 
States or countries.* But see, in Pennsyl- 

3 Fuller v. Steiglitz, 27 Ohio St. 355, 22 Am. Rep. 
312; Shortwell v. Jewett, 9 Ohio, 180. See also Hunt 
v. Lathrop, 7 R. I. 58; Hall v. Boardman, 14 N. H. 38; 
Bentley v. Whittemore, 19 N.J. Eq. 462; Bullock v. 
Taylor, 16 Pick. 335; Martin v. Potter, 11 Gray, 37; 
Abraham v. Plestoro, 3 Wend. 538, 20 Am. Dec. 738; 
Moore v. Bonnell, 2 Vroom, 90; Thurston v. Rosenfield, 
42 Mo. 494. 

24 Ockerman V. Cross, 54 N. Y. 29. See also Wieder 
v. Maddox, 66 Tex. 372,59 Am. Rep. 617; Hanford v. 
Paine, 32 Vt. 443, 78 Am. Dec. 586; Chaffee v. National 
Bank, 71 Me. 524, 36 Am. Rep. 345; Butler v. Wendell, 
57 Mich. 62, 58 Am. Rep. 329; Train v. Kendall, 137 
Mass. 366; Rice v. Courtis, 32 Vt. 460, 78 Am. Dec. 
597; Bentley v. Whittemore, 19 N. J. Eq. 462; Wilson 
v. Carson, 12 Md. 54. See People v. Smith, 88 N. Y. 
576. But see,in Pennsylvania, where a foreign at- 
tachment was required to be recorded in the county 
where the property was situated, in order be effecual 
against the liens of creditors without actual notice. 
Ante, § 3; Phelon v. Barnes, 50 Pa. St. 280; Warner 
v. Jaffrey, 96 N. Y. 248. See also Hervey v. Locomotive 
Works, 93 U.S. 664; Hibernian Nat. Bk. v. Lacomb, 


84 N. Y. 367,38 Am. Rep. 518; Smith’s Appeal, 104 
Pa. St. 381. 
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vania, where a foreign attachment was re- 
quired to be recorded in the county where the 
property was situated, in order to be effect- 
ual against the liens of creditors without 
actual notice. 

§ 6. In Case of Involuntary Assignments.— 
The general rules relating to assignments, 
and the comity of States, before noticed, are 
not applicable to involuntary or compulsory 
assignments, made under, and by operation 
of, bankrupt or assignment laws. Such as- 
signments, by operation of law or compulsory, 
do not operate in a foreign State, and the 
laws providing therefor have no extraterrito- 
rial effect, nor will comity require a foreign 
State to give such laws force and effect within 
its territorial limits. In the case last cited 
the court say: ‘‘In America such assignments 
are held inoperative upon property, real or 
personal, not situated within the territory 
over which the laws that make, or compel 
the debtor to make them, have dominion, as 
are discharges of the debtor, attempted to be 
made under them, inoperative as to persons 
not resident in the State under whose laws 
they are made.’’* In such a case the law 
operates in rem if at all.” Such assignments 
in one State have no force or effect in other 
States or countries, even in respect to citizens 
of the former.” 

§ 7. Exempt Property. — General assign- 
ments for the benefit of creditors must at 
least embrace all the property of the assignor 
not exempt from execution, without any 
reservation to the assignor, except the surplus 
remaining after the satisfaction of his debts.” 


% Story’s Confl. L. 410-416; Burrell on Assignments, 
308; Zipsey v. Thompson, 1 Gray, 243; Hoyt v. 
Thompson, 5 N. Y. 320; Holmes v. Rumsen, 20 Johns. 
229; Abraham v. Plestro,3 Wend. 538, 20 Am. Dee. 
738; Kelly v. Crapo, 45 N. Y. 86, 41 Barb. 603; Willets 
v. Waite, 25 N. Y. 577; Clark v. Booth, 17 How. (U. 8.) 
322; Odgen v. Saunders, 12 Wheat. (U. S.) 213; Har- 
rison v. Sterry, 5 Cranch (U. 8.), 289; Wieder v. 
Maddox, 66 Tex. 372, 59 Am. Rep. 617. 

26 See also Saunders v. Williams, 5 N. H. 214; Dalton 
v. Currier, 40 N. H. 247; Blake v. Williams,6 Pick. 
285, 17 Am. Dec. 372; Paine v. Lester, 44 Conn. 196, 26 
Am. Rep. 442; Walters v. Whitlock, 9 Fla. 95, 76 Am. 
Dec. 607; Hutchinson vy. Peshine, 16 N. J. Eq. 213; 
Cogk v. Moffat, 5 How. (U. 8.) 295. 

27 Willets v. Waile, 25 N. Y. 577; Hibernian Nat. Bk. 
v. Lacombe, 84 N. Y. 367, 388 Am. Rep. 518. 

3% Jd.; Rawn v. Pierce, 110 Ill. 350, 51 Am. Rep. 691; 
Kidden v. Tafts,48 N. H. 121; Paine v. Lester, 44 
Conn, 196, 26 Am. Rep. 442; Johnson v. Hunt, 23 
Wend. 87. See Pierce vy. O’Brien, 129 Mass. 314, 37 
Am. Rep. 360. 

29 Heafer v. Knell, 31 Md. 554; Groover v. Wake- 





Exempt property need not be embraced in 
the assignment, nor need there be a reserva- 
tion of the surplus to the assignor contained 
therein, as the law would protect the as- 
signor’s rights in these respects. Butexempt 
property may be reserve by the assignment.” 
Exemption laws have application to persons 
resident in the State in which they exist, and 
when an assignment conveys property in that 
and another State, it would seem that the 
zxemption should be measured and governed 
by the law of the domicile of the assignor.* 
In various States a general assignment for 
the benefit of creditors carries all property of 
the debtor, not exempt from execution, and 
is presumed to pass such property to the 
assignee for the purposes of the trust. 

§ 8. Assignment of Real Estate.—It is a 
familiar principle of the law that the transfer 
of real estate is governed by the law of the 
place where it is situated. A deed, mort- 
gage or other conveyance or incumbrance of 
real estate, made by the owner, must be 
executed in conformity with the laws of the 
place where it is located; and this rule ap- 
plies to the acknowledgement, and recording 
such-instruments as well as to their formal 
execution.” This rule of law is equally ap- 
plicable to assignments of real estate in trust 
for the benefit of creditors of the assignor. 
The instrument of assignment must be in 
writing and made in conformity with the re- 
quirements of the law of the State or country 
where the property is situated, in respect to 
execution, acknowledgment, and recording. 
And such assignments, in the various States 
of this country, are generally required to be 


man, 11 Wend. 187; Goodrich v. Downs, 6 Hill, 438; 
Whalion v. Scott, 10 Watts, 239; Mitchell v. Stiles, 13 
Pa. St. 366. 

% Mubr y. Pinover, 9 Cent. Rep. (Md. 1887) 67; 
Burrell on Assignments, 224; Bishop on Insolvent 
Debtors, § 179; Dolson v. Kerr,5 Hun, 643; Dow v. 
Platner, 16 N. Y. 562; Smith v. Mitchell, 12 Mich. 180; 
Garnor v. Frederick, 18 Ind. 501. 

31 Wilder v. Maddox, 66 Tex. 372,59 Am. Rep. 372. 
See also Bryant v. Young, 21 Ala. 264; Newall v. Hay- 
den, 8 Iowa, 148; Helfestien v. Cave, 3 Jowa, 289. On 
the subject of exemptions see also, Dolson v. Kerr, 5 
Hun, 643; Hickman v. Meisinger, 49 Pa. St. 465; 
Baldwin v. Peet, 22 Tex. 708; Farguharson v. McDon- 
ald, 2 Heisk. (Tenn.) 404. 

% Story’s Confl. L. § 428; McCormick v. Sullivant, 10 
Wheat. 192; Goddard v. Sawyer,9 Allen, 78; Cutter 
v. Davenport, 1 Pick. 81; Osburn v. Adams, 18 Pick. 
245; Donaldson v. Phillips, 18 Pa. St. 170, 58 Am. Dee. 
614; Young v. Dowling, 15 Ill. 497; Meighen v. Strong, 
7 Minn. 177. 
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in writing, and signed, acknowledged and 
and recorded, like common deeds of convey- 
ance of real estate.* G. W. Frexp. 


33 Story’s Confl. L. §§ 423, 474; D’Ivernois v. Leavitt, 
4 Sandf. Ch. 252, 23 Barb. 63; Slator v. Carroll, 2Sandf. 
Ch. 578; McGoon v. Scales, 9 Wall. 23; Rogers v. Allen, 
8 Ohio, 488; Lucas v. Tucker, 17 Ind. 41; Osborn v. 
Adams, 18 Pick. 245; Loving v. Pairo, 10 Iowa, 282, 
77 Am. Dec. 108; Gardner v. Com. Nat. Bk., 95 Ill. 
298; Hutchinson v. Peshine, supra. 








CONTRACT—PRINCIPAL AND AGENT—PAROL 
EVIDENCE. 


HEFFRON V. POLLARD. 


Supreme Court of Texas, February 26, 1889. 


A written contract, signed by an agent for his prin- 
cipal cannot be v-ried by parol evidence to the effect 
that the agent signed it in the name of the principal 
for his (the agent’s) own benefit and with the inten- 
tion to bind himself, in an action upon such contract 
against the agent; nor is parol evidence competent to 
show that the agent by so signing meant to use it as 
his own business name, where the name of the prin- 
cipal is that of a real person. 


GarnEs, J., delivered the opinion of the court: 

The appellee brought the suit in the court below. 
He alleged that the defendant, who is appellant 
here, agreed in writing to pay W.H. Pollard & 
Co. and one F. W. Hendricks a certain price for 
certain pipe, the dimensions of which he described 
in his petition, and that he was the owner of the 
claim by assignment from Hendricks, and his 
partner, who with himself constituted the firm of 
W. H. Pollard & Co. The substance of the al- 
legations in the petition with reference to the 
execution of the agreement is that W. H. Pollard 
_ & Co. and F. W. Hendricks ‘‘eatered into a con- 
tract in writing with defendant, the said defendant 
so contracting in the name of John W. Fry, by 
which the said Pollard & Co. and the said Hen- 
dricks bargained and sold to the said defendant a 
large amount of property,” etc. There is an 
alternative allegation in the petition which the 
execution of the contract is set out in substantially 
the same language, but which alleges a different 
effect as to time of delivery and payment. The 
defendant pleaded non est factum. Upon the trial 
the plaintiff offered in evidence a contract in 
writing, of which the following isa copy: ‘The 
County of Galveston, State of Texas. This agree- 
ment, made and entered into by and between 
John W. Fry on the one part, and F. W. Hen- 
dricks and W. H. Pollard & Co. on the other part. 
It is hereby understood that the said Jno. W. Fry 
shall take all of the 24-inch pipe (concrete), not 
exceeding 430 lineal feet, and all of the 18-inch 
pipe (concrete), not exceeding 700 lineal feet, at 
the following prices, viz.: The 24-inch pipe at 
$1.50 per foot, and the 18-inch pipe at $1.25 per 
foot—the said pipe to be paid for at the above rate, 





as used by the said Jno. W. Fry; and that the 
said Jno. W. Fry shall not manufacture or use any 
other pipe of the above quoted sizes until all the 
above noted pipe is consumed in the city of Gal- 
veston. [Signed] JoHn W. Fry, per HEFFRON. 
W. H. Pottarp & Co. F. W. HENDRICKS. 
Witness: N. A. OLcotTT. W. J. JUNKER.’’ In 
order to prove the execution of the contract so 
offered, plaintiff was sworn as a witness, and 
testified that ‘‘the written contract was signed 
‘J.W. FRY, per HEFFRON,’ and that it was so signed 
by Heffron for himself and in his presence;’’ 
meaning in the presence of the plaintiff. He also 
testified that he had made diligent search for the 
subscribing witnesses, but could not find them. 
The defendant was then placed on the stand by 
plaintiff, and testified that he signed the contract, 
‘as it purported, ‘J. W. Fry, per HEFFRON,’ but 
that he signed it as the agent of Fry, and not for 
himself, and that he had no personal interest in 
it.” The court thereupon admitted the contract 
over the objection of the defendant, and the de- 
fendant excepted. : 

We may treat the case, for the purposes of this 
opinion, as if there was sufficient evidence intro- 
duced to show that in executing the contract 
Heffron used the name of Fry in order to make the 
contract for his own benefit. We think the evi- 
dence subsequently introduced, though conflicting, 
warranted the jury in finding that the plaintiff's 
theory of the case was the true one, and it may 
be doubted whether this would not have cured 
the error of introduving it for want of sufficient 
evidence upon that point, if error it were. But 
the question presents itself whether in a contract 
like this, which is made in the name of a princi- 
pal, and which is signed in his name by another 
as his agent, it is competent to show by parol evi- 
dence, in order to recover on the written contract 
itself, that in signing the agreement the one who 
purports to sign as agent signed the name of the 
principal for his own benefit, and with the inten- 
tion to bind himself. We have been unable to 
find any case in which this exact point has been 
determined. There are few branches of law that 
have given rise to more adjudications than that 
of principal and agent, and the cases are especially 
numerous in which the liability of the prircipal 
or agent as to third parties is discussed. There 
are certain principles, however, which are wel) 
settled. Ifthe principal be disclosed, and it ap- 
pear upon the face of the contract that the agent 
does not intend to bind himself, the agent is not 
liable. If the principal be not disclosed, it is 
universally conceded, as to non-negotiable con- 
tracts not under seal, that parol evidence is ad- 
missible to show the principal, and to hold bim 
liable upon a contract made in the name of the 
agent for his benefit. This may seem to be an 
exception to the rule that parol evidence is not 
admissible to vary the terms of a written contract, 
but it is not so held. Itis said not to vary the 
terms of the contract, but to bring in a new party, 
whom the law holds bound by reason of his rela- 
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tion to the party in whose name it is executed for 
his benefit. In such a case the principal may 
either sue or be sued. But a plaintiff cannot sue 
both; he must make his election. If, however, 
the principal be disclosed, and the face of the 
writing shows that the agent is bound, it is pre- 
sumed that the other party has elected in the 
contract itself to look to the agent, and the prin- 
cipal is not liable upon it. Chandler v. Cox, 54 
N. H. 561, was a case in which the principals were 
sued upon a contract which was signed by their 
agent, but which did not upon its face disclose an 
agency. It was, however, a question of fact 
whether or not the principals were known to be 
such at the time the contract was executed. The 
court in an able and elaborate opinion, which re- 
views all the authorities, hold that if the principals 
were not known when the agreement was signed, 
parol evidence was admissible to show the agency 
of the signor, and to charge the principal; but 
that if, in point of fact, agency was then disclosed, 
such evidence tended to vary the writing, and 
could not be admitted. The ground of the ruling 
upon the latter point was that if the plaintiff 
knew, when the contract was entered into, that it 
was made for the benefit of third parties, the 
writing showed that they had elected to look to 
the agent (principal?) for its performance, and 
parol evidence was not admissible to vary the 
writing by showing that they did not so elect. 
The contract now before us presents a different 
case, but we think a stronger one for the defend- 
ant. As to the legal effect of this contract upon 
its face there can be no doubt. It discloses the 
names and relation of all the parties connected 
with it. It binds Fry, the principal, and does not 
bind Heffron, the agent. If it had said,in ex- 
press terms, that Fry was bound by the contract, 
and Heffron not, the meaning, in the light of the 
law, would not have been more unmistakable. 
Can Heffron be held liable upon this written 
agreement? Is it permissible, in order to bind 
him, to show by parol testimony an intention ex- 
actly contrary to that expressed on the face of 
the writing, namely, that Heffron was bound by 
it, and that Fry was not bound? In our opinion, 
this cannot be done without violating a cardinal 
rule of evidence. It is very different from the case 
of an undisclosed principal. The law makes him 
responsible for the act of his agent. ‘The act of 
the agent, made for his benefit, and within the 
scope of the authority conferred by him, is his 
act. In such a case parol evidence may be inserted 
to show that, by reason of a fact, existing at the 
time the contract is made, not known to one of 
the parties, there is a third party for whose benefit 
it is made who is bound by it. The relation of 
principal and agent being unknown to one of the 
contracting parties, he could not make an election 
at that time, and it is not to be presumed that he 
intended to look alone to the agent, should it sub- 
sequently appear that the contract was made for 
the benefit of another, who has given authority 
for its execution. The undisclosed principal may 





sue On a contract made for him in the name of his 
agent, and for a similar reason he is liable to be 
sued. But we apprehend that if a contract in 
writing should expressly declare that if it should 
subsequently be disclosed that a party signing had 
a principal, such principal should not be bound, 
no evidence would be admitted to show a liability 
contrary to such express terms. 

But there is another point of view from which 
this case must be considered. The effort in the 
court below was to show that the defendant as- 
sumed the name of Fry in order to make the con- 
tract for his own benefit. We understand the law 
to be that when a party for the purpose of tran- 
sacting business adopts an assumed name, whether 
it be fictitious or the name of another, he is bound 
by a contract. made in that name. In Trueman v. 
Loder, 11 Adol. & E. 589, Lord Denman says: 
**Parol evidence is always necessary to show that 
the party sued is the person making the contract, 
and bound by it. Whether he does so in his own 
name, or in that of another, or in a feigned name, 
or whether the contract be signed by his own 
hand, or that of agent, are inquiries not different 
in their nature from the question, who is the per- 
son who has just ordered goodsin ashop?” In 
that case the principal had been engaged in doing 
business in the name of his agent, and the con- 
tract was signed by the agent in his own name. 
See, also, Melledge v. Iron Co., 5 Cush. 158; 
Brown v. Parker,7 Allen, 337. In the present 
case, also, the name is not a fictitious one. It is 
the name of a real person. But the contract pur- 
ports to bind him alone, and upon its face is 
inconsistent with the idea that the defendant in 
signing it may have intended to use it for bis own 
business name. His signature as agent clearly 


| negatives the conclusion that any such construc- 


tion was intended to be put upon it. The inten- 
tion of the parties to a written contract must be 
derived from tbe writing itself, where its meaning 
is clear. Can it be said that the admission of 
parol evidence to show that the contract before 
us was made for the benefit of defendant, and was 
intended to bind him, does not violate the rule? 
We think not. The contract clearly shows the 
relation of all the parties to it—who was to be 
bound, and who was not to be bound; and its 
legal effect cannot be varied by such evidence. 
The rule is further illustrated by the well rec- 
ognized rule that although, in case of an undis- 
closed prinvipal, the plaintiff may show there was 
a principal in order to bind him, yet the agent is 
not permitted to prove the same fact in order to 
free himself from responsibility. Such a contract 
shows clearly upon its face that he is bound, and 
the law will not permit him to show the contrary. 
Tc this there is an apparent, but not a real, ex- 
ception. The agent may show, in order to relieve 
himself from liability upon an apparent written 
agreement, which if real would bind himself upon 
its face, that it was agreed, when it was signed, 
that it should not take effect as a contract, but that 
the real contract was an unwritten one, which 
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bound only his principal. In other words, he may 
show that the writing was a mere colorable trans- 
action, and was understood by the parties to be 
not a contract at all, and that the real contract 
was not in writing, and bound only his principal. 
Rogers v. Hadley, 2 Hurl. & C. 227. So in this 
case we think that, if it were true that the writing 
offered in evidence was understood and agreed to 
be a mere colorable transaction intended to ob- 
scure defendant’s real connection with the con- 
tract, and if he really purchased the pipe, the 
plaintiff could have recovered upon the real agree- 
ment, notwithstanding the apparent contract en- 
tered into in writing. If the plaintiff had alleged 
and proved a want of authority on part of the 
defendant to make the contract for Fry, then, 
also, he could have maintained his action against 
defendant. But even in that case, according to 
what appears to us the better reason and the 
weight of authority, his action would have been 
not upon the contract itself, but upon the implied 
warranty or for the deceit. Bartlet v. Tucker, 
104 Mass. 336; Lander v. Castro, 43 Cal. 497; Hall 
v. Crandall, 29 Cal. 567. The defendant testified, 
in effect, that he had authority from Fry to make 
the agreement for him. The testimony of plaint- 
iff is not necessarily inconsistent with the idea 
that he did have such authority, although insign- 
ing the agreement he may have acted for himself. 
If the contract had been signed in the name of 
Fry only, it would have beeu proper to have per- 
mitted it to be read to the jury, upon proof that 
defendant signed it, that the contract was made 
for his benefit, and that he assumed the name of 
Fry as his business name in the transaction. But 
the writing was inconsistent with the theory that 
Fry’s name was used as the name of the defend- 
ant, and therefore did not establish the plaintiff’s 
ease, and should have been excluded. For the 
error in admitting it the judgment must be re- 
versed. In order for defendant to have availed 
himself of the illegality of the contract as a de- 
fense, he should have pleaded it. 1 Chit. Pl. (16th 
Am. ed.) 506. If the plaintiff could have main- 
tained his action upon the written contract, four 
years not having elapsed when the suit was 
brought, the statute of limitations was no defense. 
The other questions we deem unnecessary to con- 
sider. The judgment is reversed, and the cause 
remanded. é 


Notre.—The doctrine is sound in principle and fully 
established by the authorities that, where parties to 
an agreement have professed to set down their agree- 
ment in writing, they cannot add to or subtract from 
it, or vary it in any way by parol evidence; otherwise 
they would defeat that which was their primary in- 
tention in committing it to writing. But a document 
purporting to be a contract, signed by the parties, is 
not necessarily so, and it is competent for either of 
the parties to show by parol evidence that it was not 
their intention, in signing, that it should operate as a 


1 Bast v. Bank, 101 U. 8. 98; Muhlig v. Fiske, 131 Mass. 
110; 1 Greenl. Ev. § 275; Abbott’s Tr. Ev. p. 409, par. 36; 
Forsythe v. Kimball, 91 U. 8. 291. 





contract, and that the real contract between them was 
not in writing.2 But the question in the principal case 
does not come under this seeming exception. Here 
the written instrument is the only contract of the 
parties. It shows on its face to have been made by 
an agent for the benefit of a disclosed principal, whom 
it legally binds. And the question presented is, 
whether or not parol evidence is competent, to show 
that by so signing, the agent intended to bind himself 
and not the principal. Clearly, its introduction for 
this purpose would violate the above well established 
rule of law, for to permit it to be shown that the agent 
intended to bind himself, would be to entirely vary 
the terms of the written contract. An apparent ex- 
ception to the ruie as to the admissibility of parol ev- 
idence is where the principal is not disclosed, as 
pointed out in the principal case. It is held that 
parol evidence to show who is meant by the signature 
does not vary the written contract, but only serves to 
identify him. This doctrine is clearly defined. Thus, 
in Trueman y. Loder,’ the agent signed the contract 
in nis own name, that being the custom of the princi- 
pal, todo business in the name of the agent. The 
doctrine was stated that parol evidence is always 
necessary to show that the defendant is the party 
making the contract, and bound by it. For the court 
said that whether he does so in his own name or in 
that of another, or in a feigned name, and whether 
the contract be signed by his own hand or by that of 
an agent, are inguiries not different in their nature 
from the question who is the person who has just 
ordered goods inashop. “If he is sued for the price, 
and his identity is made out, the contract is not varied 
by appearing to have béen made by him in a name not 
his own.” 4 To the same effect is Melledge v. Boston Iron 
Co.5, where plaintiff, having a legal demand against a 
corporation, took the personal note of the general 
agents thereof, and it was held that, notwithstanding, 
recovery against the corporation could be had, upon 
proving either that the note was in fact the note of the 
corporation, and that the corporation had adopted the 
signature of their azents as their form of signature, or 
that he took the note under a_ misapprehension, 
caused by acts of the corporation and their agents, as 
to the identity of the corporation with the 
concern designated by the agents’ signature. 
So, if upon the face of the instrument there are indi- 
cations suggestive of agency, such asthe addition of 
words of office or agency to the signature, or the im- 
print of the corporate title on the paper, parol evi- 
dence is competent to show who the parties intended 
should be bound or benefited.6 And even where the 
contract bears no such suggestion on its face, the rule, 
as now generally received, is that parol evidence is 
competent either in favor of or against the corpora- 
tion (a specialty is perhaps an exception) ;? but there 


2Pym v. Campbell,6 E.& B. 370; Rogers v. Hadley, 
Hurl. & C. 227; 1 Greenl. on Ev. § 303. 

$11 Adol. & Ellis, 589. 

4 Illustrations of this doctrine will be found in Wilson 
v. Hart,7 Taunt. 295; Whitehead v. Tuckett, 15 East, 
400, and South Carolina Bank v. Case, 8 B. & C. 427. 

55 Cush. (Mass.) 158, 173, et seq. 

6 Vater v. Lewis, 36 Ind. 288; Babcock v. Beman.1 E. 
D. Smith, 598; Bank v. White, 1 Denio (N. Y.), 593; 
Wright v. Boyd, 3 Barb. 528; Barlow v. Congregational 
Society,8 Allen, 460; Barney v. Newcomb, 9 Cush. 46; 
Baldwin v. Bank, 1 Wall. 234. 

7 Higgins v. Senior, 8 M. & W. 884; Trueman v. Loder, 
11 Ad. & E. 594; Dykers v. Townsend, 24 N. Y. 61; Cole- 
man Vv. Bank, 53 N. Y. 394; Ford v. Williams, 21 How. (N. 
Y.) 281; Huntington v. Knox, 7 Cush. 371; Railroad v. 
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is a well recognized exception to the rule in the case 
of notes and bills of exchange, resting upon the law 
merchant. Persons dealing with negotiable instru- 
ments are presumed to take them on the credit of the 
parties whose names appear upon them, and a person 
nota party cannot be charged upon proof that the 
ostensible party signed or indorsed as his agent. . 

Yet, notwithstanding, parol evidence is not admissi- 
ble for the purpose of exonerating the signer (where 
he does not sign as agent) from personal liability if the 
other party to the instrument chooses to so hold him,® 
unless there is evidence that the signer was duly au- 
thorized to contract for the corporation, and that 
credit was actually given to the corporation alone. 

As above indicated commercial paper, as notes, 
bills, etc., constitutes an exception to this principle. 
The rule is well settled that any person taking a nego- 
tiable promissory note, contracts with those only 
whose names are signed to it as parties, and cannot 
therefore maintain an action upon the note against 
any other person.!! However, this rule does not pre- 
clude charging a party who, instead of the name by 
which he is usually known, signs with intent to bind 
himself thereby, his initials, or a mark, or any name 
under which he is proved to have held himself out to 
the world and carried on business.!2 

“But if a person signs the name of another, as 
maker of a promissory note, who has not authorized 
him to do so, and who therefore is not bound by. the 
signature, the signer is not personally liable in an ac- 
tion of contract upon the note. itself, evenif he signs 
his own name also as that of the agent affixing the 
other signature, and the party whose name he assumes 
to put to the note is incapable of making sucha con- 
tract; but only in an action of tort for falsely repre- 
senting himself to be authorized to sign the name of 
the other porson.”? 13 

And in Abbey v. Chase,* Mr. Justice Metcalf said: 
**When one, who has no authority to act as another’s 
agent, assumes so to act, and makes either a deed ora 
simple contract in the name of the other, he is not 
personally liable on the covenants in the deed or the 
promise in the simple contract, unless it contains apt 
words to bind him personally.” 

So, in Draper v. Massachusetts Steam Heating Co., 
Mr. Justice Hoar said: “In this commonwealth it is 
well settled that if the instrument purports to ex- 
press the contract of the principal, the agent is not 
personally liable on it; but that the remedy in such 


Benedict, 5 Gray, 566; Hnbbert v. Borden,6 Wheat. 91; 
Story on Agency, §§ 148, 160; Wharton on Agency, §§ 296, 
409, 458, 492, 729. 

8 Barker v. Insurance Co.,3 Wend. 94; Pentz v. Stan- 
ton, 10 Wend. 271; DeWitt v. Walton, 9 N. Y. 571; Stack- 
pole v. Arnold, 11 Mass. 27; Railroad v. Benedict, 5 Gray, 
566; Beckham v. Drake, 9 M. & W.79; Briggs v. Patridge, 
64 N Y. 357, 363. 

92 Tayl. on Ev. § 1054; Abbott’s Trial Ev. p. 37, par. 35. 

10 Ang. & Ames on Corp. 299, § 294; Abbott’s Trial Ev. 
p. 37, par. 35. 

il Bank of British N. A. v. Hooper,5 Gray (Mass.) 567; 
Williams v. Robbins, 16 Gray, 77; Brown v. Parker, 7 
Allen (Mass.) 337; Tucker Mfg. Co. v. Fairbanks, 98 
Mass. 101,104; Lander v. Castro, 48 Cal. 497, 501; Hall v. 
Crandall, 29 Cal. 567. 

12 Merchants’ Bank v. Spicer, 6 Wend. (N. Y.) 448; 
George v. Lurrey, Mood. & Malk. 516; Williamson v. 
Johnson, 2 D. & R. 281; Fuller v. Hooper, 3 Gray (Mass.) 
334. 

13 Bartlett v. Tucker, 104 Mass. 339, 340; Long v. Col- 
burn, 11 Mass. 97; Ballou v. Talbot, 16 Mass. 461; Jeft v. 
York, 4 Cush. (Mass.) 371. 

4 6 Cush. (Mass.) 54. 

15 5 Allen (Mass.) 3878. 





case is by an action on the case for falsely represent- 
ing himself to be authorized to bind his principai.” 16 


16 See Grafton Bank v. Flanders, 4 N. H. 239; Underhill 
v. Gibson, 2 N. H. 852, 356; Woodes v. Dennett, 9 N. H. 
55; Pettingill v. McGregor, 12 N. H. 179, 191; Moor v. 
Wilson, 6-Foster, 332,336; Weare v. Gove, 44 N. H. 196; 
Palmer vy. Stephens, 1 Denio (N. Y.) 471; Walker v. Bank, 
5 Selden (N. Y.) 582; White v. Madison, 26 N. Y. 117; 
Brown v. Bank, 6 Hill (N. Y.) 443. 








JETSAM AND FLOTSAM. 





AN important act for the protection of minority 
stockholders and the securing of publicity in corporate 
affairs has been passed this month by the legislature 
of Massachusetts. Hereafter the officials of every 
company chartered in that State will be required to file 
at the State house, on the request of any stockholder, 
between thirty and sixty days before its annual meet- 
ing, complete lists of the shareholders, with their resi- 
dences and the number of shares belonging to each. 
These statements are to be made in a form approved 
by the commissioner of corporations, and are to be 
sworn to. The penalty for neglect to file the required 
lists is a fine of $1,000 against the corporation and the 
same sum on the delinquent official. 


As to the admissibility in evidence of telephone 
communications the Supreme Court of Missouri said 
in the recent case of Wolfe v. Me. Pac. Ry. Co. “A 
question arose incidentally at the trial upon the ad- 
mission in evidence of a conversation held through the 
telephone between some one at the instrument in plaint- 
iff’s private office and the witness. It was admitted, 
though the witness did not identify the voice of the 
speaker as that of either of the plaintiffs or their clerk. 
The courts of justice do not ignore the great improve- 
mentinthe means of intercommunication which the 
telephone has made. Its nature, operation, and ordi- 
nary uses are facts of general scientific knowledge, of 
which the court will take judicial notice as part of 
public contemporary history. Whena person places 
himself in connection with the telephone system 
through an instrument in his office, he thereby invites 
communication in relation to his business through that 
channel. Conversations so held are as admissible in 
evidence as personal interviews by a customer with an 
unknown clerk in charge of an ordinary shop would 
be in relation to the business there carried on. The 
fact that the voice at the telephone was not identified 
does not render the conversation inadmissible. The 
ruling here announced is intended to determine merely 
the admissibility of such conversations in such cir- 
cumstances, but not the effect of such evidence after 
its admission. It may be entitled, in each instance, to 
much or little weight in the estimation of the triers of 
fact, according to their views of its credibility, and of 
he other testimony in support or in contradiction of 
it.” 


TRUSTS AND SYNDICATES} IN ENGLAND.—In the 
course of argument a question was put to Sir H. James 
as to the legality of the trusts and syndicates being 
formed in this country. He said: “I have looked at 
some of them—the salt trust, forinstance—but I do not 
know enough ofthem. All I can say is, if these syn- 
dicates carried on their business in America they would 
have very sharp justice shown to them there.’’ The 
master of the rolls: ‘‘It does not strike me as clear if 
there is a combination to buy a!l the salt in the king- 
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dom for the purpose of raising the price 70 per cent 
beyond what it would be, I do not feel at all clear that 
that is not an illegal combination.” Sir H. James: 
“According to the common law of America and our 
common law it is illegal.”’”— The Law Times. 








QUERIES ANSWERED. 





Query No. 15. 
i To be found in Vol. 28, Cent. L. J., p. 267.) 

The corporation is liable. ‘The keeping of gunpow- 
der in a place where it will be liable, in case of explo- 
sion, to injure houses in close proximity, constitutes a 
private nuisance, and the person so keeping it is liable 
for injuries resulting from such explosions without 
regard to the question whether he was chargeable with 
negligence.” Heeg v. Sicht, 80 N. Y. 579; Dilworth’s 
Appeal, 91 Pa. St. 247; Cooley on Torts (2d ed.), 723. 


QuEry No. 16. 


[To be found in Vol. 28, Cent. L. J., p. 287.) 

The agent is entitled to his commission if he can 
prove that the property offered in trade is as repre- 
sented, when the vendor is satisfied with the terms 
made through the broker to the purchaser and no solid 
objection can be stated to the contract, the commission 
of the agent is due. Koch v. Emmerling, 22 How. 
(U. 8.) 69; Hayden v. Grillo, 26 Mo. App. 289; 16 Cent. 
L. J. 442; 22 Cent. L. J. 526; Birmingham Land Co. v. 
Thompson, 28 Cent. L. J. 409, Digest No. 56. 








HUMORS OF THE LAW. 





JUDGE M.., of Mississippi, is noted for his droll wit- 
icisms from the bench. On one occasion the sheriff of 
one of the counties of his district tendered to his 
Honor a man by the name of Jack Deal to be sworn as 
bailiff of the grand jury. Mr. Deal was one-armed 
bow-legged and otherwise deformed, having had his 
jawbone broken on one occasion. The sheriff led him 
up to the judge to be sworn. The latter sized him up 
critically and said: ‘‘Mr. Sheriff, I call for a new deal; 
you must have cut that Jack from the bottom.” 


Force oF HaBit.—The force of habit is illustrated 
in the case of an old solicitor in chancery who, being 
invited to pray, in a religious meeting, concluded his 
petition as follows: ‘‘And if mistaken in the special 
relief prayed, your orator prays for such other and 
further or different relief as the nature of the circum- 
stances of each case may require, and as to-to-to-the 
good Lord may seem meet. And your orator will ever 
pray, etc.’” 


OnE of the judges of the West Virginia Court of 
Appeals tells the following as having actually occurred 
when he was examining an applicant for license. The 
applicant was of mature years, having provicusly held 
the office of justice. 

Judge: “‘What are the requisites of a valid will?” 

Applicant: ‘Can’t tell ’em all, judge, but I remem- 
her one is that it must be read at the burial over the 
grave of the testator.” 

Judge: **What is a fee-simple?”’ 

Applicant: “I guess about two dollars and a half.” 

Judge: “What is the largest estate in land?” 

Applicant: “A very large estate would, in this coun- 

ry, be about one thousand acres.” 
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1, ABATEMENT. ——— Where defendant in ejectment 
died pending suit, and his widow and heirs were served 
with process before the statute had become a bar, it is 
immaterial what irregularities attended the amending 
of the petition, and the striking out the name of the de- 
ceased defendant, and inserting the names of the 
present defendants. — Missouri Pac. Ry. Co.v. McCarty, 
Mo., 11 8. W. Rep. 52. 

2. ABATEMENT — Damages. In Maryland, as at 
common law, an action by a husband to recover dam- 
ages for the negligent killing of his wife abates on the 
death of the husband. — State v. Baltimore ¢ O. R. Co., 
Md., 17 Atl. Rep. 88. 

3. ADMINISTRATORS — Embezzlement. In a sum- 
mary proceeding brought in the probate court under 1 
Wag. St. Mo. p. 85, § 7, by an administrator, to recover 
assets of the estate embezzled, fraudulent misappro- 
priation by the defendant is essential to a recovery, 
but the openness and notoriety of defendant’s posses - 
sion under aclaim of title is not of itself a defense, 
unless such claim is of a valid title, and made in good 
faith.— Gordon v. Eans, Mo., 118. W. Rep. 64. 

4. APPEAL—Jurisdiction. In an action of assumpsit 
by a private corporation, authorized by its charter to 
levy tolls upon persons using a river which had been 
improved by it, against the defendant for tolls, there is 
a judgment for the plaintiff for less than $100. Upona 
writ of error by the defendant: Held, this court has no 
jurisdiction to review the judgment of the circuit court, 
although the record shows that the real defense to the 
action was that the condition of the river was such that 
the plaintiff had no right to levy the tolls for which the 
judgment was recovered. — Miller v. Little Kanawha Nav. 
Co., W. Va., 98. E. Rep. 57. 

5. APPEAL—Judgment. Generally, if pending an 
appeal or writ of error,the matter of controversy in 
the suit be settled, this court will simply dismiss the 
appeal or writ of error without deciding the merits 
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merely to determine as to costs, and will not pass on 
the question of costs.—Ferguson v. Millender, W. Va., 9 8. 
E. Rep. 38. 

6. APPEAL— Nonsuit. Where the rulings of the 
trial court are such as to entirely preclude a recovery 
by plaintiff, the Supreme Court of Missouri will review 
proper exceptions to such rulings after nonsuit with 
leave, and an unsuccessful effort to have the alleged 
errors corrected below. Overruling Gill v. Clark, 54 
Mo 415.—Sachse v. Clingingsmith, Mo., 118. W. Rep. 69. 

7. APPEAL—Justice of the Peace.—— Held, that though 
the appeal from a justice was not brought to trial at 
the following term, appellant had complied with Rev 
St. Wis. § 3766, which requires the appeal to be brought 
to a hearing before the end of the second term. — New- 
man v. Board, Wis., 41 N. W. Rep. 961. 

8. APPEAL — Objections not Raised. _— Where error 
is assigned in overruling a demurrer, but no objection 
to the pleading demurred tois pointed out by counsel 
on appeal, the question of the sufficiency of the plead- 
ing will not be considered.— Engleman v. Arnold, Ind., 20 

, N. E. Rep. 505. 

9. APPEAL—Presumptions. The rule is that where 
it does not appear affirmatively that the proper process 
was not issued, but it does appear that jurisdiction was 
assumed, and a final judgment rendered by acourt of 
general jurisdiction, jurisdiction will be presumed. — 
Royse v. Turnbaugh, Ind., 20 N. E. Rep. 485. * 

10, APPEAL—Bill of Exceptions. An order striking 
out an amended complaint will not be reviewed where 
there is no bill of exceptions showing why or upon 
what showing it was stricken out. The fact that the 
papers are printed in the transcript, simply marked by 
the judge as having been read onthe hearing,is not 
sufficient.—Cleland v. Walbridge, Cal. 20 Pac. Rep. 730. 

1l. APPEAL— Time of Taking. Under Code Civil 
Proc. Cal. § 989, an appeal from a decree settling an ad- 
ministrator’s account, taken within the statutory time 
after the entry of the decree, but not within sixty 
days after the decision and the filing of the findings, is 
not in time to present the question of the insufficiency 
of the evidence. — In re Rose’s Estate, Cal., 20 Pac. Rep. 
712. 

12. A‘ SUMPSIT— Money Had and Received. In an 
action to recover from defendant money which he had 
been convicted of receiving knowing the same to have 
been stolen from plaintiff, the latter is entitled to re- 
cover upon the preponderance of the testimony; it is 
not necessary that the jury should be conviuced beyond 
a reasonable doubt. — United States Exp. Co.v. Jenkins, 
Wis., 41 N. W. Rep. 957. 

13. ATTACHMENT — Embezzlement. In an action 
forthe recovery of money an attachment may issue, 
where, from the affidavit, it appears that the defendant 
has embezzled the money of plaintiff, to recover which 
the action is brought. The language of the statute al- 
lowing an attachment where “the plaintiff's debt was 
fraudulently contracted” is to be liberally construed, 
so as to include “debts or liabilities fraudulently 
created or incurred.’’—Cole v, Aune, Minn., 41 N. W. Rep. 
934. 

14. BILLS OF EXCEPTIONS. In Wisconsin, the only 
proper and authorized practice requires that amend- 
ments allowed by the trial court to the proposed bill of 
exceptions shali be incorporated in the bill as finally 
settled and signed. — Killopsv. Stevens, Wis., 41N. W. 
Rep. 970. 

15. BONDS — Interpretation. Under Rev. 8t. Ind. 
1881, § 4246, as to requirements of bonds for repairing 
county buildings where the bond executed contains no 
stipulation making the obligors responsible for indebt- 
ness incurred by a subcontractor, the statute does not 
make them liable for such indebtedness.— State v. Hins- 
dale Doyle Granite Co., Ind., 20 N. E. Rep. 437. 

16. CARRIERS OF GOODS — Delivery — Trustees. 
Where an agent to whom goods are consigned by his 
principal, and who has no pecuniary interestin them 
beyond his lien for commissions, contracts with a com- 



































mon carrier for their delivery, he may sue the carrier 
in his own name for their wrongful delivery, under 
Rev. St. Mo. § 3463. — Wolfe v. Mo. Pac. Ry. Co., Mo., 11 8. 
W. Rep. 49. 

17. CARRIERS OF PASSENGERS — Ejection. Where 
in suit for damages for being (properiy) ejected from a 
car, where plaintiff admits that he received all his in- 
juries after he had gone out of the car, and asa result 
of his holding onthe railing in resisting the force of 
those removing him, and the evidence does not show 
that more force than was necessary to put him off was 
employed, he cannot recover for injuries, on the ground 
of the force employed.— Wright v. Cal. Cent. Ry. Co., Oal., 
20 Pac. Rep. 740. 

18. CHATTEL MORTGAGES — Removal. An indict - 
ment which alleges that a mortgagor of certrin horses 
did “run” the mortgaged property out of the State, 
instead of using the statutory word “remove,” is suf- 
ficient. — Williams v. State, Texas, 11 8. W. Rep. 114. 

19. CHATTEL MORTGAGES—Record. Under Rev. 8t. 
Me. 1857, ch. 91,§ 2, a mortgage is recorded when re- 
ceived by the clerk, and date noted on the mortgage, 
as against subsequently attaching creditors of the 
mortgagor, though the record is not completed, and 
does not contain the date of the receipt of the mort- 
gage.— Monaghan v. Longfellow, Me., 17 Atl. Rep. 74. 

20. COLLATERAL INHERITANCE Tax.——Code Md. 1888, 
art. 81, § 102, imposing a tax on property “passing from 
any person who may die seized and possessed thereof, 
being in this State,” to any person not one of certain 
enumerated relatives of the decedent, applies to prop- 
erty within the State, though the decedent who be- 
queated it resided in another State.— State v. Dalrymple, 
Md., 17 Atl. Rep, 82. 

21. CONSTITUTIONAL Law— Attachment. Our stat- 
ute, which provides that an attachment may. be 
sued out in equity for the recovery of damages fora 
wrong, is constitutional. A suitin equity may, under 
the provisions of said statute, be maintained to recover 
damages for the breach of a marriage contract. — Me- 
Kinsey v. Squires, W. Va., 9S. E. Rep. 55. 

22. CONSTITUTIONAL Law—Occupation Tax. Acts 
Tex. March 11, 1881, and April 4, 1881, prohibiting the 
occupation of selling liquors in quantities less than one 
Quart, etc., are not unconstitutional, because, as a con- 
dition precedent to engaging in such occupation, they 
require the tax thereon to be paid in advance for the 
term of a year, but permit the tax on other occupations 
to be paid quarterly, and require a license to pursue 
such occupation, but permit others to be pursued with- 

















‘ out a license.—Fahey v. State, Tex., 115. W. Rep. 108. 


23. CONSTITUTIONAL Law—Amendments, ———Section 
1, art. 15, of the constitution of Nebraska, does not 
prescribe the form in which propositions by the legis- 
lature to amend the constitution shall be made, whether 
by bill or joint resolutions.— Jn re Senate File, Neb. 41 N. 
W. Rep. 981. 

24. CONSTITUTIONAL Law—License, Acts Va. 1883- 
84, ch. 450, § 65, imposing a tax on the business of selling 
coupons out from the bonds of the State is constitu- 
tional.— Cuthbut v. Commonwealth, Va., 98. E. Rep. 16. 

25. CONTRACTS—Interpretation. A county adver- 
tised for bids per head for taking care of and boarding 
“the blind and helpless paupers” of the county, and 
“all other paupers” at the poor-farm: Held, that the 
county was entitled to show by parol evidence that the 
words “other paupers’’. included only such as were 
supported at the poor-farm.—Kirk v. Brazos County, Tex., 
11 8. W. Rep. 143. 

26. CONTRACT—Performance.—— A party cannot be 
excused from performing his contract simply because 
performance will be a hardship. — St. Joseph County v. 
South Bend, etc. Ry. Co., Ind., 20 N. E. Rep. 499. 

27. CONTRACTS — Orders Payable on Condition. 
Where orders drawn on the owner of a building by a 
contractor engaged in its construction are made pay- 
able when the contractor has completed his contract 
up to a certain point, and before such point is reached 
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an agreement is made between the contractor and 
owner by which, on account of the inability of the 
former to goon with the work, he is permitted to dis- 
continue, and all the liabilities between the parties to 
the agreement are canceled, the payee of such orders 
cannot sue the owner on them. — Linnehan v. Matthews, 
Mass., 20 N. E. Rep. 453. 

28. CONTRACT—Rescission. Construction of con- 
tract to build a bridge it being stipulated thatfor any 
reason deemed sufficient to the company it was to have 
the privilege by giving one month’s notice to anuul the 
contract, etc. — Henderson Bridge Co. v. O’ Connor, Ky., 
11S. W. Rep. 18. 

39. COUNTER-CLAIM—Unliquidated Damages. In 
an action for the price of merchandise, damages aris- 
ing from the non-performance by plaintiff of a build- 
ing contract with defendant are not available, by way 
of counter claim, under Civil Code Ky. § 96, defining a 
“counter claim’’ as a cause of action in favor ofa de- 
fendant against a plaintiff, which arises out of the 
contract or transaction stated in the petition as the 
foundation of plaintiff's claim, or which is connected 
with the subject of the action. — Forbes v. Cooper, Ky., 11 
8. W. Rep. 24. 

30. COUNTIES— Officers. When a new county is 
created by the division of a larger one, the county com- 
missioners elected at an election ordered by the 
governor in such new county for the election of officers, 
merely continue in office until the next general election 
for such officers, and until their successors are elected 
and qualified. —State v. Fields, Neb., 41 N. W. Rep. 988. 

31. CRIMINAL Law—Rape. On a prosecution for 
rape, the issue being defendant’s identity, the State 
improperly asked a witness on cross-examination if he 
had received a letter from defendant after the commis- 
sion of the crime, asking if defendant was accused of 
it; as the loss of the letter should first be established.— 
Johnson v. State, Tex , 11 8. W. Rep. 106. 

32. CRIMINAL Law—Verdict. Though Code Crim. 
Proc. Tex. art. 715, authorizes an informal verdict, with 
consent of the jury, to be reduced to proper form, the 
jury cannot be recalled, after they have been dis- 
charged. to substitute a valid for an invalid verdict. — 
Ellis v. State, Tex., 118. W. Rep. 1il. 

33, CRIMINAL Law—Sodomy.——On a trial for sodomy, 
the testimony of the person on whom the offense was 
committed must be corroborated, if he consented, and 
the jury should be so instructed where the question of 
consent is in doubt.— Medis v. State, Tex., 118. W. Rep. 
112. 

34. CRIMINAL Law— Larcency. A conviction of 
larceny cannot be sustained where the only evidence 
tending to connect defendant with the commission of 
the crime is that of an accomplice, and the other evi- 
dence is merely that larceny was committed. — Smith v. 
State, Tex., 11 8. W. Rep. 113. 

35. CRIMINAL Law. On an indictment under acts 
Md. 1868, ch. 179,§ 2, for knowingly using, and causing 
to be used, certain means for causing abortion, letters 
from defendant to the girl, containing instructions to 
take ergot, a bottle of which was sent with one of the 
letters, and minute directions as to howit must be 
taken,and naming other means to be employed, are 
admissible in evidence.—Jones v. State, Md., 17 Atl. Rep. 
89. ? 

36. CRIMISAL Law—Disorderly House. Evidence 
admissible as tending to show that house was kept for 
the resort of lewd persons. — Hersinger v. State, Md., 17 
Atl. Rep. 81. 

37. CRIMINAL Law—Homicide— Negligence. —— Under 
Pen. Code Tex. art. 579, defining negligent homicide, the 
offense is sufficiently charged by an indictment alleg- 
ing that defendants, while engaged in running an 
engine, did back the engine negligently, without giving 
warning, and without looking to see if any one was 
likely to be injured, and by said negligence one M was 
struck and killed, and that his dangerous position 
might have been known by defendants if they had 
































used that care and caution which one of ordinary pru- 
dence would use under like circumstances. — Anderson 
v. State, Tex., 118. W. Rep. 33. 

38. CRIMINAL Law — Murder — Co conspirator. 
Where the evidence of one jointly indicted with de- 
fendant for murder which would acquit the latter, if 
believed, is excluded on the ground that witness was a 
co conspirator, a conviction will be reversed on appeal, 
when the record does not show with reasonable cer- 
tainty that witness was a co-conspirator.— Lewis v. Com- 
monwealth, Ky., 11 8. W. Rep. 27. 

39, CRIMINAL Law—Rape. In a prosecution for 
assault with intent to commit rape, it is not error to 
allow the mother of the prosecutrix to testify that 
when she first met her daughter after the assault, 
which was on the next day,the daughter made com- 
plaint of the outrage.—Lee v. State, Wis.,41N. W. Rep. 
960. 








40. CRIMINAL Law — Embezzlement. Under Rev. 
St. Wis. § 4667, providing that in a prosecution for em- 
bezzlement evidence may be given of “any such embez- 
zlem 2nt committed within six months next after the 
time stated in the indictment,” an information for 
embezzlement cannot be sustained by evidence of acts 
committed before the time stated therein. — State v. 
Cornhauser, Wis., 41 N. W. Rep. 959. 

41. CRIMINAL LAw—Howicide. To sustain a con- 
viction of murder in the first degree itis necessary to. 
show premeditation and deliberation on the part of the 
person convicted; therefore, where the proof shows 
that the person convicted killed another purposely, 
there being no proof of deliberation and premeditation, 
a verdict of murder in the first degree cannot be sus- 
tained.— Anderson v. State, Neb., 41 N. W. Rep. 951. 


42. DEDICATION—Acceptance,. In order to consti- 
tute dedication of land to public use all that is required 
isthe assent of the owner andthe fact of its being 
used for public purposes. — People v. Reed, Cal., 20 Pac. 
Rep. 708. 

43. DEED—Consideration. It is the settled law of 
this State that recital in a deed of the payment ofa 
valuable consideration for the property therein con- 
veyed is not evidence of such payment as against a 
stranger or a creditor of the grantor assailing the deed 
as voluntary, and fraudulent as to him.— Cohn v. Ward, 
W. Va., 98. E. Rep. 41. 

44. DEED— Notice. A deed to a married woman 
and her husband, reciting that it is made in considera- 
tion that the heirs and legal representatives of B, 
(whose widow the feme grantee is) have withdrawn all 
claim in and to a certain head-right survey,on which 
B had located a head right certificate, is sufficient to 
put prudent persons on inquiry, and to charge them 
with notice of the fact that the feme grantee’s interest 
in her separate right in the location of the B certificate 
constituted the consideration for which the deed was 
given.— Montgomery v. Noyes, Tex., 118. W. Rep. 138. 


45. DEEDS—Description. Where a deed contains 
two descriptions,—one general, and the other special,— 
and they do not agree, the grantee may rely on the de- 
scription which is most beneficial to him. — Winter v. 
White, Md., 17 Atl. Rep. 84. 

46. DkED—Trusts. In a deed of trust, in which the 
grantor and the cestuis que trustent were mentioned in 
their proper places, the name of the trustee was 
omitted. He was invested with a discretionary trust, 
which he accepted by signing the deed with the 
grantor, two days before the acknowledgment by the 
latter: Held, that the signatures supplied the blank, and 
pointed out the party signing as the person intended 
by the grantor to be trustee; and the omission, being 
clerical, should be disregarded in determining the effect 
of the deed.— Boyce v. Sikes, Mo., 11 S. W. Rep. 57. 

47. DEEDS— Acknowledgment. Where a convey- 
ance of land in the republic of Texas was acknowledged 
in Ohio before a notary public who was not authorized 
by the laws of the republic to take acknowledgments in 
such cases, and was registered, the defective acknow 
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edgment was cured, and the original registration made 
valid, by act Texas 1874.—Baker v. Westcott, Tex., 11 8. W. 
Rep. 157. 

48. DESCENT AND DISTRIBUTION. Where a credito1 
brings an action under a statute permitting actions to 
be brought for the debts of a decedent against his heirs, 
where there is only a single creditor, an allegation of 
the plaintiff that he is the sole creditor of the estate of 
defendant’s decedent is putin issue by a general de- 
nial.—Zwernerman v. Rosenberg, Tex., 118. W. Rep. 150. 

49. DRAINAGE—Claims. Construct on of Laws Cal. 
1885, p. 78, providing for payment of claims for work 
done and material furnished under drainage act de- 
clared unconstitational.—Callahan v. Dunn, Cal., 20 Pac. 
Rep. 737. 

50. EJECTMENT—Community Property. In eject - 
ment by the heirs of a patentee of a head-right certifi- 
cate and his wife, claiming the land to have been 
community property, against tho grantees of the 
patentee alone, the defendants may,to show an out- 
standing superior title, introduce a deed from the 
patentee to a bona fide purchaser, executed before the 
patent was issued, without connecting themselves with 
such grantee. — Daniel v. Bridges, Tex., 118. W. Rep. 121. 

51. EJECTMENT— Adverse Possession. While it is 
true that a plaintiff in ejectment must recover on the 
strength of his own title,and not on the weakness 
of defendant’s, yet long possession and actual and con- 
tinued occupancy under claim of title, based upon 
deeds of conveyance, are prima facie evidence of title, 
even in ejectment. — Hackerv. Horiemus, Wis., 41 N. W. 
Rep. 965. 

52. ELECTIONs—Service. Under Comp. Laws N. M. 
§§ 1238 1898, an answer in election contests cannot be 
served by posting iton a house once occupied by the 
contestant, but vacated before the posting, and fifty 
miles distant from his actual place of residence, where 
he was publicly living. — Vigil v. Pradt, N. Mex., 20 Pac. 
Rep. 7 

58. ELECTIONS — Governor. Where neither the 
speaker of the house of delegates, nor the joint as- 
sembly of both houses of the legislature convened for 
the purpose of opening and publishing the returns of 
the election for the office of governor, does in fact 
open and publish the returns in respect to said office, 
or declare any person elected to that office, this court 
cannot by mandamus adjudge the person who appears 
from the returns certified to the speaker of the house 
to have received the highest number of votes for that 
office to be the governor.— Gof v. Wilson, W. Va., 958. E. 
Rep. 26. 


54. ELECTIONS — Constitutional Law. Pub. Acts 
Mich. 1837, No. 293, providing for election contests by 
petition to the probate judge, and appointment of a 
board of examiners to recount the ballots, permits a 
candidate to proceed under it only after the decision 
of the board of canvassers; and the petition to the pro- 
bate judge should -state who had been declared by the 
board elected, in order that notice of the contest may 
be given to him. — Andrews v. Carney, Mich , 41N. W. 
Rep. 923. 

55. EMINENT DOMAIN— Damages Recoverable. —— De- 
fendant’s railroad was properly and skillfully con- 
structed along the bank of astream which supplied 
plaintiff's mill pond and water-power below. The 
timber of defendant’s adjacent land was cut down and 
removed for ties, and in consequence the sand of which 
the surface was composed washed down into the 
stream, and was deposited in the mill pond, clogging 
plaintiff’s wheel, and diminishing the retaining capacity 
of the reservoir: Held, that plaintiff was not entitled to 
damages under Const. Tex. art. 1, § 17.— Trinity ¢ S. Ry. 
Co. Meadows, Tex., 118. W. Rep. 145. 

56. EMINENT DOMAIN. Proceedings necessary un- 
der North Carolina statute as to eminent domain. — 
Allen v. Wilmington § W. R. Co., N. Car., 98. E. Rep. 4. 

57. ESTOPPEL—In Pais. —— Defendant purchased land 
subject to a mortgage thereon previously made by the 
































grantor. The mortgagee brought suit to foreclose, and 
made defendants parties; but at their instance, and on 
their disclaiming uny right or interest under their deed, 
the case was dismissed as to them: Held, that they 
could not, after foreclosure, justify a refusal to sur- 
render the premises by setting up a title under the 
homestead laws, acquired after they had obtained pos- 
session of the premises under the deed from the mort- 
gagor.— Anderson v, Thompson, Ariz., 20 Pac. Rep. 803. 

58. EVIDENCE—Parol. Parol evidence held admis- 
sible to show deed, note and title bond was intended as 
a conditional sale and not a mortgage. — Wolfev. Mc- 
Millan, Ind., 20 N. E. Rep. 509. 

59. EVIDENCE—Parol to Vary Written Agreement.—— 
Bond for a deed mentioning an incumbrance: Held, not 
sufficiently definite to exclude parol evidence showing 
what kind of incumbrance, when due and payable. — 
Rhodes v. Wilson, Colo., 20 Pac. Rep. 746. 

60. EVIDENCE. The fact that plaintiff, in an action 
on a written agreement, has erroneously been allowed 
to testify as to some previous negotations, resulting in 
the writing, does not entitle defendant to introduce 
like incompetent evid as to previous conversations 
on the subject.—Gorsuch v. Rutledge, Md., 17 Atl. Rep. 76. 

61. EXECUTORS AND ADMINISTRATORS — Practice. 
Under Rev. St. Mo. §§ 170, 222, upon the filing of the an- 
nual settlement at the proper time, the court may 
during the term order a sale of the realty without peti- 
tion and order to show cause.— Day v. Graham, Mo., 11 8. 
W. Rep. 55. 

62. EXECUTORS AND ADMINISTRATORS—Judgment._—— 
A judgment rendered against an administratrix, to be 
collected out ofthe assets of the estate and not from 
defendant personally, in an action brought against the 
administratrix individually under How St. Mich. § 5929, 
rendering a personal representative liable personally 
for failure to pay a debt after a decree of the probate 
court directing a distribution of assets is void. — Peck- 
ham v. Berrien County Circuit Judge, Mich., 41 N. Rep. 926. 

63. FACTORS AND BROKERS— Commission.—A broker 
is entitled to compensation when he procures a pur- 
chaser with whom his principal is satisfied and who 
actually contracts for the property but the trade falls 
through on account of defect in seller’s title. — Conklin 
v. Krakaner, Tex., 118. W. Rep. 117. 

64. FrauD—Pleading. In an action for damages 
for fraud and deceit, an allegation in the complaint 
that there was a conspiracy to commit the fraud does 
not affect the ground of action, as the graramen is 
fraud and damage, and not the conspiracy.— Brackett v. 
Griswold, N. Y., 20 N. E. Rep. 376. 

65. FRAUDULENT CONVEYANCES. In a suit by a 
judgment creditor to set aside a deed as fraudulent, it 
is error to set the deed aside in toto, as itis valid aad 
binding between the parties to the fraud, and only void 
as to creditors.—Love v. Tinsley, W. Va.,9 8. E. Rep. 44. 

66. FRAUDULENT CONVEYANCES— Attachment. An 
attuching cfeditor, having a lien on the property of 
his debtor by force of the attachment act, is entitled, 
prior to the recovery of judgment, to the aid of a court 
of equity in setting aside a fraudulent conveyance or 
incumbrance.—Cocks’ Admr. v. Varney, N. J.,17 Atl. Rep. 
108. 

67. GUARDIAN AND WAaRD—Jurisdiction. The pro- 
bate court of a county in this State in which real estate 
of a ward residing out of this State, under guardianship 
by virtue of an appointment ofa guardian in another 
State, is the “probate court having jurisdiction,” upon 
an application by the guardian for licenge to sell such 
real estate of the ward.— Menage v. Jones, Minn., 41 N. W. 
Rep. 972. 

68. HOMESTEAD. A homestead assigned under 
Code Tenn. (Mill. & V.) § 2940, upon the death of the 
debtor vests in his second wife and their minor child, 
though the assignment was made during his marriage 
with his first wife. — National Bank of Pulaski v. Shelton, 
Tenn., 11 8. W. Rep. %. 

69. INFaNCy—Contracts — Ratification. 
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acquiescence by a married woman in a deed executed 
by her and her husband, while she was an infant and 
covert, will not, however long continued amount to a 
ratification while coverture still exists.—Stull v. Harris 
Ark., 118. W. Rep. 104. 

70. INJUNCTION—Bonds. ‘Where, after a hearing in 
equity for an injunction, the ill,on its merits,is dis- 
missed, and the dismissal entered on the docket, an 
action may be sustained on the bond given to procure 
the preliminary injunction, without a formal decree 
being signed and filed.— Thurston v. Haskell, Me.,17 All. 
Rep. 73. 

71. INJUNCTION—Jurisdiction. A court of equity 
has no jurisdiction to enjoin the secretary of State from 
delivering to the speaker of the house of delegates the 
sealed returns of an election for governor, properly 
transmitted to him, and such injunction, if granted, will 
be treated as a nullity.— Fleming v. Guthrie, W. Va.,9 8. 
E. Rep. 23. 

72. INJUNCTION — Prosecution of Suit in Sister State. 
The Massachasetts courts will not enjoin a citizen 
-of that State from prosecuting a suit in a State court of 
South Carolina to foreclose a mortgage of land situated 
there, by reason of the fact that the supreme court of 
that State, entertains views of the law which governs 
the rights of the parties differing from those held by 
the Supreme Courtof the United States. — Carsonv. 
Dunham, Mass., 20 N. E. Rep. 312. 

73. INSOLVENCY — Injunction. In Maryland the 
jurisdiction of the circuit and common pleas courts 
over insolvency proceedings is of a limited nature, be- 
ing prescribed by statute; and they have no power to 
grant injunctions in such proceedings, except in the 
single instance provided for by act 1880, ch. 172, where 
an inquiry is instituted to determine the insolvency of 
a debtor.— Paul v. Locust Point Co., Md., 17 Atl. Rep. 77. 

74. INSURANCE—Reformation. Where it is sought 
to show that a policy of insurance on the property of, 
and in favor of, acorporation was so drawn by mistake, 
and was really intended to cover merely the interest 
of a stockholder in such corporation, it is incumbent 
on the insurance company to prove the mistake by evi- 
dence entirely plain and convincing, beyond reason- 
able controversy.— Blake Opera-house Co. v. Home Ins. Co., 
Wis., 41 N. W. Rep. 968. 

75. INSURANCE—W aiver. By-laws of a mutual in- 
surance company, providing that all agents shall be 
appointed by the secretary, and that no insurance shall 
be binding until the cash premium shall have been 
actually paid to some “duly authorized and commis- 
sioned” agent of the company, are forthe benefit of 
the company, and may be waived. — Susquehanna Mut. 
Fire Ins. Co. v. Elkins, Penn., 17 Atl. Rep. 24. 


76. INTOXICATING LIQUORS. A complaint charging 
the unlawful keeping of ale, wine, and rum, for.sale, 
also of “strong and malt and intoxicating liquors,” is 
not defective for failure to inform defendant as to 
whetber he is accused of keeping unlawfully liquors in 
fact intoxicating, or those deemed by law to be intoxi- 
cating.—State v. McKenna, R.1., 17 Atl. Rep. 51. 

77. INTOXICATING LIQUORS — Constitutional Law. 
Const. RI. amend. 5, requiring the general assemby to 
enact laws to prevent the sale of intoxicating liquors 
“to be used as a beverage,” does not take away from 
the general assembly the power which it previously 
had to restrict the sale, for other purposes, to certain 
persons or Classes.—State v. Kennedy, R. I.,17 Atl. Rep. 
51. 

78. JUDGMENT—Vacation. In California the trial 
court has no power to review its own order setting 
aside a judgment for want of service of summons, 
where the order was regularly made after hearing and 
consideration.— Hanson v. Hanson, Cal., 20 Pac. Rep. 736. 

79. JUDGMENT— Dismissal. An agreement by a 
plaintiff to transfer to another all his interest in the 
land which is the subject of litigation, upon being paid 
a certain sum, which has not been paid, does not con- 
stitute an executed transfer of such interest, so as to 



































justify a dismissal of the action. — Maloney v. Fi 
Minn., 41 N. W. Rep. 979. 

80. JUDGMENT—Negligence. In an action under 
Rev. St. Tex. art. 2899, by surviving children against a 
railroad company for the death of their mother caused 
by the alleged negligence of defendant, plaintiffs were 
not concluded by a judgment rendered in a suit brought 
by their father, for himself only, upon the same cause 
of action, to which they were not made parties. — Gal- 
veston, H. ¢ S. A. R. Co. v. Kutac, Tex., 118. W. Rep. 127. 

81. JUDGMENT BY CONFESSION— Partnership. A 
confession of judgment under seal, inthe name of a 
partnership and ofa member of the firm,is binding 
only upon such member. — Perth Amboy Co.v. Wood, 
Penn., 17 Atl. Rep. 4. 

82. LANDLORD AND TENANT—Lease. Construction 
of lease providing that “should the premises be rend- 
ered partially untenantable by fire or the elements:”’ 
Held, under the facts that the premises were not un- 
tenantable within the meaning of the lease. — Harris v. 
Corliss, Minn., 41 N. W. Rep. 940. 

83. LYBEL—Pleading. In an action for libel, where 
plaintiff sets out the parts of the writing constituting 
the alleged libel, together with the averments as to its 
publication, by reducing the libelous matter to writing, 
and reading the same to various persons, it is improper 
to require him to either set out the whole writing, or 
file it with the petition. — Wallis v. Walker, Tex., 11S. W. 
Rep. 123. 

84. LIMITATIONS Under Rev. St. Tex. art. 1368, 
where a plaintiff took a voluntary nonsuit, and then 
had the judgment set aside, and the cause reinstated 
upon the payment of costs, that such nonsuit did not 
have the effect to set the statute of limitations in oper- 
ation.—Childs v. Mayo, Tex., 118. W. Rep. 154. 

85. MARRIED WOMAN—Feme Sole Trader. Where 
a married woman has been declared a feme sole trader, 
under act Pa. May 4, 1855, which expressly authorizes 
married women so declared to dispose of their property 
without any interference on the part of their husbands, 
and she afterwards executes a mortgage for the pur- 
pose of stripping herself of her property in fraud of her 
husband’s rights, the mortgage is valid as between the 
parties, and a court of equity will not give her any 
relief from the consequences of it. — Appeal of Hedden, 
Penn., 17 Atl. Rep. 29. 

86.. MASTER AND SERVANT — Fellow servants. A 
brakeman on afreight train is a fellow-servant within 
the rule of the master’s liability for negligence, with 
one having general charge of the company’s freight 
business in the locality of the accident at issue, with 
authority to employ and discharge hands in connec- 
tion with suth business.—Galvesion, H. § S. A. Ry. Co. v. 
Farmer, Tex., 118. W. Rep. 156. 


87. MASTER AND SERVANT — Contributory Negligence. 
In an action for personal injuries caused by the 
alleged negligence of defendant, where plaintiff's own 
case necessarily puts in issue all the facts relied on by 
defendant to show his contributory negligence, the 
burden of proof is on plaintiff to acquit himself of fault, 
and in such case no plea of contributory negligence is 
necessary on the part of defendant. — Murray v. Gulf, 
etc. Ry. Co., Tex., 118. W. Rep. 125. 

88. MASTER AND SERVANT— Negligence. The duty 
of the master to see to it that the machinery furnished 
for the use of his servants is reasonably safe does not 
extend so far as to require him to attend to the proper 
regulation of those parts which necessarily have to be 
adjusted in the course of the use, and with regard to 
the particular work to be done, and the adjustment of 
which is incident to the ordinary use of the machine. — 
Eicheler v. St. Paul Furniture Co., Minn., 41N.W. Rep. 
975. 

89. MASTER AND SERVANT—Negligence. Question 
of negligence on part of defendant where plaintiff was 
injured by an ox which came on defendant’s track 
through insufficient fences. — Magee v. North Pac. Coast 
R. Co., Cal., 20 Pac. Rep. 709. 





oS ’ 






































Vou. 28. 


THE CENTRAL LAW JOURNAL. 


431 








90. MEASURE OF DaMaGES—Orops. ——— The measure 
of damages for injuries to crops caused by an overflow, 
is the value of the crops at the time and place of their 
destruction, as they stood upon the ground. — Sabine ¢ 
E. T. Ry. Co. v. Smith, Tex., 11 8. W. Rep. 123. 

91. MUNICIPAL CORHORATIOXS— Streets—Damages.— 
A municipal corporation is not liable for depreciation 
in the value of private property caused by permitting a 
railroad company to place its tracks below grade across 
the street on which the property is situated, thus de- 
flecting travel from that street to another, but not 
obstructing access to the property, though rendering 
it less convenient.—Fairchild v. City of St. Louis, Mo., 11 
8. W. Rep. 60. 

92. MUNICIPAL CORPORATIONS— Defective Streets.—— 
Our statute imposes an absolute liability upon cities, 
villages and towns for injuries sustained by reason of 
the failure of municipal authorities to keepin repair 
the streets, sidewalks, etc., within the corporate limits, 
provided its authorities have opened or controlled 
such street or sidewalk where the‘injury was sustained 
as a public street or sidewalk.— Biggs v. City of Hunting- 
ton, W. Va.,98. E. Rep. 51. 

93. MUNICIPAL CORPORATIONS—Defective Streets.—— 
Question of lability of city for defective street to 
policeman injured on sidewalk, the question being also 
as to the knowledge of defect by the policeman. — City 
of Galveston v. Hennies, Tex., 118. W. Rep. 29. 

94. NEGLIGENCE. Question of negligence under 
the facts where plaintiff was injured passing through a 
private gangway, by a ladder falling on her which was 
in the hands of defendant’s servant. — Clarke v. Rhode 
Island Electric Co., R. 1., 17 Atl. Rep. 59. 

95. NEGOTIABLE INSTRUMENTS—Indorsement. In 
Vermont, a third person who indorses his name in 
blank upon a note, under that of the payee, prima facie 
assumes the obligation of a maker. — National Bank v. 
Dorset Marble Co., Vt.,17 Atl. Rep. 42. 


96. NEGOTIABLE INSTRUMENTS — Collateral Security. 
Where a note is indorsed and delivered as collat- 
eral security, the indorser and indorsee are to be re- 
garded as sustaining towards each other the relation of 
pledgor and pledgee; and, if such collateral paper 
matures before the principal debt, the duty and obli- 
gation of the pledgee in the collection thereof is per- 
formed by the exercise of reasonable and ordinary care 
and diligence.—Mount Vernon Bridge Co. v. Knox County 
Sav. Bank, Ohio, 20 N. E. Rep. 339. 

97. NEGOTIABLE INSTRUMENTS— Evidence. ——— In an 
action on a promissory note, the defense was that it 
was given by defendants to plaintiff for the sole pur- 
pose of procuring the release of one W, who was in 
jail upon a criminal charge at the complaint of plaint- 
iff. One of the questions asked defendants was: “What 
was your understanding when you signed the note?” 
Heid, that this was properly excluded. — Fosdick v. Van- 
arsdale, Mich., 41 N. W. Rep. 931. 

98. NEW TRIAL— Surprise. A motion for anew 
trialon the ground that the applicant was surprised 
by the introduction of certain testimony at the trial, 
and that such testimony could have been successfully 
met by a witness who was absent, is properly refused 
where it appears that the applicant did not make 
known his surprise when such testimony was offered, 
and that no continuance was asked for. — Romero v. 
Desmarais, N. Mex., 20 Pac. Rep. 787. 

99. NUISANCE— Damages. An individual cannot 
enjoin a public nuisance, such as the obstruction of a 
road, unless it works special and peculiar injury to 
him, and that injury must not be trivial, or such as 
may be compensated in damages, but must be serious, 
affecting the substance and value of the plaintiff’s 
estate.— Talbott v. King, W. Va.,98. E. Rep. 48. 

100. OFFICE AND OFFICER. The constitution pro- 
vides that “when a vacancy happens during the recess 
of the legislature in any office which is to be filled by 
the governor and senate, or by the legislature in joint 
meeting, the governor shall fill such vacany, and the 























commission shall expire at the end of the next session 
of the legislature, unless a successor shall be sooner 
appointed :” Held, that the governor may in the recess 
make an appointment to fill the office temporarily, 
where the vacancy first began during the session of 
the legislature.—State v. Kuhl, N. J., 17 Atl. Rep. 102. 


101, PARTITION OF DECENDANT’S ESTATE. An order 
of sale in partition will not be refused because the time 
has not yet expired within which the estate of the tes- 
tator, under whose will complainants derive title, may 
be subjected to the payment of debts, when it does 
not appear that there are any debts, but does appear 
that the administrator has a large amount of personal 
property in his hands. — Hendry v. Hollingdrake, RB. 1., 17 
Atl. Rep. 60. 

102. PENsION—Fees for Obtaining. The statutes of 
the United States prescribing the compensation of 
pension attorneys, and making it unlawful to demand 
or receive a greater sum than that prescribed, are not 
limited to persons who are recoguized or known to the 
commissioner of pensions as attorneys or agents of ap- 
plicants.—Caverly v. Robbins, Mass., 20 N. E. Rep. 450. 

103. PRINCIPAL AND SURETY—Contribution. Where 
the complainant, in a bill for contribution between 
sureties, has paid only a part of the joint indebtedness, 
and one or more of the defendants have also made 
payments thereon, the amounts paid by all the parties 
must be added together, and the sum divided by the 
number of solvent sureties, which will give the basis 
for contribution.—Gross v. Davis, Tenn., 11 8. W. Rep. 92. 

104. RAILROAD COMPANY—Maunicipal Aid. The new 
constitution abrogated the act of February 8, 1870, so 
far as it authorized the issuing of bonds in aid of a cer- 
tain railroad upon an election held after the new 
constitution went into effect;and no new act having 
been passed to confer the required authority upon the 
city of B, there was no authority to hold the election of 
June 11, 1870, or to issue the bonds, and that the holders 
thereof could not enforce them.—Norton v. Taz Dist., U. 
8. 8. 0.,98. C. Rep. 322. 


10. RAILROAD COMPANIES—Municipal Aid. ——— The 
bonds issued by the city of B, upon an election held 
after the amended constitution Tenn. 1870 went into 
effect, were void where the owner of such bonds has 
obtained judgments on them, he is not entitled to man- 
damus to compel the city to levy atax to pay such 
judgments, under the provision of the act of February 
8, 1870, authorizing the city to tax to pay the interest on 
and create a sinking fund for the redemption of the 
bonds. The judgments do not estop the city to assert 
the abrogation of that act.— Taxing District v. Loague, U. 
8. 8. C., 98. O. Rep. 327. 

106. RAILROAD COMPANIES—Fires. Where fire has 
been kindled by a locomotive without negligence of the 
railroad company, whether on land of the company or 
not, the company is b d to ise such care to 
prevent the spread of the fire and resulting damage as 
a prudent man would deem proper under the circum- 
stances.— Missouri Pac. Ry. Co. v. Platzer, Tex.,11 8. W. 
Rep. 160. 

107. RAILROAD COMPANY—Injunction. To entitle 
an abutting owner to enjoin the operation of a railroad 
in a street, which has been constructed by legislative 
sanction and with the consent of the city, it must 
clearly appear that he has been deprived of his right to 
the reasonable use of the street, and not merely that 
he has suffered an annoyance or inconvenience, though 
such as to entitle him to legal redress.— Hyland v. Short- 
Route Ry. Transfer Co., Ky., 118. W. Rep. 79. 

108. RAILROAD COMPANIES — Crossings. The fact 
that a railroad crosses a highway on a trestle does not 
exempt the railroad company from the duty of giving 
warning of the approach of its trains to such crossing. 
—Rupard v. Chespeake ¢ O. BR. Co., Ky., 118. W. Rep. 70. 

109. RAILROAD COMPANIES— Fences. ——— The provis- 
fons of section 18, art. 2, ch. 2, Comp. 8t., defining a 
“lawful fence,” apply alone to the inclosing of lands, 
and do not apply to the fencing of a railway. That 
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matter is governed by § 1, art. 1, ch. 72, Comp. St.— Chi- 
cago, B. ¢ Q. R. Co. v. James, 41 N. W. Rep. 992. 

110. RECORD — Mortgages. Though the general 
index required by Rev. St. Wis. § 759,to be keptin the 
office of the register of deeds, and in which a mortgage 
has been entered, does not contain a description of the 
mortgaged land, as required by the statute, yet, where 
the mortgage has been transcribed in the proper rec- 
ord book of the office, the defect is cured. — Lane v. 
Duchac, Wis., 41 N. W. Rep. 962. 

111. REFERENCE—Contract.——— A contractor worked 
on a building under a contract which fixed the sum to 
be paid, and provided that any additions to or deduc- 
tions from the work as shown by the plans and speci- 
fications should be made according to certain rates: 
Held, in an action to enforce a mechanic’s lien arising 
under such contract, where the account contained over 
ninety items for extra work, and defendant denied that 
there was anything due plaintiff, that areference was 
proper, under Rev. St. Mo. § 3606.—Ittner v. St. Louis Ex- 
position g Music Hall Ass’n., Mo., 11 8. W. Rep. 88. 

112. REFERENCE—Findings. In an action at law 
on an account, the trial court has powerto set aside 
altogether the finding of a referee, but not to amend it. 
—Clark v. Phillips, Mo., 118. W. Rep. 53. 

113. REFERENCE—Insurance. Under Rev. St. Wis. 
§ 2864, providing for the compulsory reference of cases 
where the trial of the issue requires the examination of 
a long account on either side, an action upon a policy 
of insurance cannot be referred, though an inquiry as 
to the list of articles destroyed by the fire may be nec- 
essary to determine the amount of loss. — Andrus v. 
Home Ins. Co., Wis.,41 N. W. Rep. 956. 

114. RESULTING TRUSTS — Husband and Wife. 
Quere, whether a resulting trust arisesin favor of a 
wife, if the husband acquires property with her sepa- 
rate estate, and without her knowledge and consent 
takes title in hisname. If sothe proof must be clear 
and explicit to establish it, especially against husband’s 
creditors.—Smith v. Turley, W. Va., 98. E. Rep. 46. 

115. REVIVAL OF JUDGMENT— Limitation. Under 
§§ 11, 12, ch. 139, of the Code a judgment can be revived 
by scire facias against the personal representative of 
the debtor within ten years from.the return-day of the 
last execution, though that time may be more than ten 
years from the date of the judgment.— Sherrard’s Admr. 
v. Keiter’s Admr., W. Va.,98. E. Rep. 25. 

116. SALE — Change of Possession. Though the 
sale of a cow is not accompanied by sufficient change 
of possession to be valid as against creditors, yet her 
subsequent progeny raised on the farm on which both 
vendor and vendee reside, never having been the prop- 
erty of the vendor, belong to the vendee as against the 
vendor’s creditors.— Wolcott v. Hamilton, Vt., 17 Atl. Rep. 
39. 

117. SPECIFIC PERFORMANCE—Jurisdiction. In the 
case of a person, bound by a contract in writing to con- 
vey real estate, dying before making a conveyance, the 
proper probate court, on the application of any person 
interested in causing it to be made, may, under chapter 
58, Gen. 8t. 1878, direct the administrator or exeeutor to 
make it.—In re Mousseau’s Estate, Minn., 41 N. W. Rep. 
977. 

118. TAXATION — Broker. A cotton- broker who 
merely occupies desk-room ina city, where he keeps 
nis account. books, etc., carries on his correspondence, 
and receives samples of cotton, but makes no sales, 
and keeps no goods except the samples, which he does 
not offer for sale there, does not occupy a store or shop 
within the meaning of Riv. St. Me. ch. 6, § 14.—Martin v. 
City of Portland, Me.,17 Atl. Rep. 72. 

119. TAX- DEED—Evidence. Under the provisions 
of the Code of 1868 of this State, a tax-deed for land, ex- 
ecuted in 1870, by a depnty-recorder, and duly acknowl- 
edged by him in his own name as such deputy, is ad- 
missible in evidence in an action of ejectment for said 
land.—Davis v. Living, W. Va., 98. E. Rep. 84. 

12, Tax-DEED—Title. A void tax deed may con- 



































stitute color of title, under the general statute of limit- 
ations.— Bartlett v. Kauder, Mo., 11 8. W. Rep. 67. 

121, TAX-TITLES. A certificate issued to the State 
for lands bid in ata tax-sale, made out and executed 
by the county auditor months afterthe expiration of 
ofthe time r bly ded for such purpose, al- 
though within the period of redemption provided in 
chapter 1, Gen. Laws 1874, is of no effect. — Kipp v. Hill, 
Minn., 41 N. W. Rep. 970. 

122. TENANCY IN COMMON. —— When a tenant in com- 
mon, in possession of the entire tract, asserts exclusive 
title to the whole against his co-tenant, the statute of 
limitations begins to run.— Mayes v. Manning, Tex., 11 S. 
W. Rep. 136. 

123. Trusts — Revocation. ——— A deed of trust exe- 
cuted by a husband and wife of lana of the husband 
reserved a life-estate in the grantors as cestuis que 
trustent, ‘and, at and immediately after the death of 
the survivors of them, the said property to vest in their 
children or their legal representatives in fee-simple, as 
tenants in common:” Held, that the children’s interest 
did not vest with the execution and delivery of the 
deed.— Appeal of Gingrich, Penn., 17 Atl. Rep. 33. 

124. TRUSTS — Equity. Heid, under the circum- 
stances of this case that the loss of the trust fund re- 
sulted from defendant’s gross negligence in depositing 
it with a bank known to be insolvent and from his dis- 
obedience to the decree of the court and he was re- 
sponsible for the whole thereof. — Whitehead v. White- 
head, Va.,9 8. E. Rep. 10. 

125. VENDOR’s LIEN—Parties. In a suit to enforce 
a vendor’s lien on land, it is not error to decree a sale 
of such land to pay said lien, without making other 
creditors, having subsequent liens thereon, parties, 
and ascertaining the amounts and priorities of their 
debts.— Arnold v. Corburn, W. Va., 9 8. E. Rep. 21. 

126. VENDOR’s LIEN — Homestead. Though the 
execution of a note by the vendee for the purchase 
money, payable to a third person, operates, as to the 
vendor, as a payment,and therefore extinguishes his 
lien, yet in an action on the note the vendee is not 
entitled to claim a homestead, since as to him the note 
is a part of the purchase price.—Greer v. Oldham, Ky., 11 
8. W. Rep. 73. 

127. WAREHOUSEMEN —Pledge. Under the grain 
warehouse law of 1876 no distinction can be made be- 
tween the person who makes an actual delivery of his 
grain at a public warehouse and a pledgee of the grain 
of the warehouseman, (actually upon deposit in the 
warehouse,) who leaves it in store with the proprietor 
as his bailee, taking a warehouse receipt therefor. — 
Eggers v. Hayes, Minn., 41 N. W. Rep. 971. 

128. WARRANTY—Damages. Representations that 
a horse is “sound straight and all right” and just such 
a horse as the purchaser wants, constitute a warranty. 
—Murphy v. McGraw, Mich., 41 N. W. Rep. 917. 

129. WATERS AND WATER-COURSES— Adverse Use. 
In an action to determine the right to certain water 
which defendant claimed the right to use on alternate 
days, there were findings that defendant’s predecessor 
in title leased from plaintiff's predecessor the right to 
so use the water; that more than five years before suit 
brought, defendant paid plaintiff's predecessor a cer- 
tain sum, in consideration of which the latter waived 
all claim to one-half of the water; that defendant has 
since claimed the right to use, and has used, the water 
“as his own property ;” and that his possession, claim, 
and use have been quiet, peaceable, open, and notori- 
ous: Held, that they did not show that defendant’s use 
was adverse, and were insufficient tosupport a judg- 
ment in his favor on the ground of a prescriptive right 
—Oneto v. Restano, Cal., 20 Pac. Rep. 743. 

130. WILLS — Revocation. The testamentary in- 
capacity of a married woman having been removed by 
statute, the will of a feme sole is not now revoked by 
marriage.—In re Hunt’s Will, Me., 17 Atl. Rep. 68. 
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